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N N Gtandſon and Heir of Sir John Schawof Greenock the young- : 


of Greenock, lying upon the River or Frith of; Clyde, which even 
; Reſervan: prafato domino Joanni Schaw, durant. tempore ejus vitæ, 


nementorum, etiamgue hortorum infra urbem de Greenock, atque dandt 
"of concedends: W ones pt W een N on 4 


= 899 one 1751. 1 


FOR, 


Joux Fra ge Heir of Ea tail of the Ba 
rony of Greensck, as the Grandſon and Heir of 
Margaret Schau, (Lady Houſton,) who was the on- 

I) Daughter of Sir ahn Scham of Greenock the el- 
dier, and Sir Michael Stuart of Blackhall, Bart. 
Father and Adminiſtrator in Law to the faid e 
OR Tile . Purſuers; 1 


AGAINST. 


Cn H ARI ES 8 c HA AW „of sehe Lord en Defender the ; 


er. by Marion Lady . Daughter of the faid Strom. 


2 


"HE WES of e (been the Rene-roll 3 is at this 
Day near to 900 J. Sterling per annum) was, of this e May: 
upon the Reſignation of the Grandfather of Sir ahn ScbamwP . 
laſt 3 granted by Charter to his Father, (here called Sir John 
the elder) in Fee, reſerving to the Grandfather a Liferent, aud like- 
ways the following Power; calculated for the Increaſe of the Town 


then appears to have been an Object of Attention to 4his Family, 


poteſtatem et libertatem faciendi et concedendi feudifermas'domorum, fes, 


* #;thApr. When the laſt. Sir Jobn Schaw's Father had not ſtood veſted in „„ 
L 1 8 the Fee of this Eſtate for one whole Year, he thought fit to de.. $55 


” 2 12 4 6 younger Children. And in reſpect of the Town of Greenock, the 


. 


ample Powers to himſelf; and this Meaſure has been always under: 
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minutione rentalis, ficut eædem tempore vite patris dicti domini Joan= _. + 
nis Schaw allocate fuerunt, + 5 . 3 


nude himſelf r thereof, and; to veſt the fame, by a ne: 
Charter, in Jobn then his Infant Son, but with the Reſervation of RET ve. 


ſtood by the Family, and the Neighbourhood, to have been pur- 
ſued by Way of Precaution, in order to preſerve the Eſtate in the 


- Family, as the State of the Nation was then upon a precarious 


„„ . „5 . 
— The Reſerrions in this Charter to Sir Jahn the Father, were 
inter alia, his own Liferent of the whole Eſtate, a Liferent An- 3 

nuity to his own Wife, beſides the Liferents of his own Father 

and Mother, and a Pouer to grant Tacks or Leaſes for his own 

Lifetime, and 19 Years thereafter, with Diminution of one Third . 
of the Rental; and the Fee is given to his Son, with tlie Burden of Wk 9 
all his own former Debts and Deeds, debitorum et factorum, and with „ 
the farther Burden of 50,000 Merks, for the Proviſion of his owns 


Power reſerved to the Father was in the Words following, Necnon ns 
reſer van. plenam poteſtatem et libertatem dict. Joanni Schaw domes ſeu vy 
 eedificia in Greenock in feadum demittere, dummodo eadem non reddunt | 

minus annuatim nomine feudifirme quam unam mercam propter lie fall N 
terre ædiſcat, et tres ſolidos et quatuor denarios monetæ Scotie \ 


propter unamquamque lie fall terre non edificat. ._ : th 
'he Manner in which this laſt recited Power was exerciſed by Sir 1 
Juobn the Father was thus; that as the Town of Greenock was upon 
the growing Hand, and Tradeſmen and others were found wiling* b 1 
+ to acquire Feus of ſmall Parcels of Ground, upon which they were po 


afterwards to ere& Houſes or Buildings, ſuch as they found conve- 
nient, and themſelves in Condition to build, ſo Sir John's Manner 
was to give Charters of the Ground for Payment of the ſmaller yearly 

Rent or Feu- duty ſo long as it ſhould remain terra non ædiſcat. and 
obliging the Feuar or Vaſſal to pay the higher Rent or Feu- duty 

for each Fall of Dwelling- houſes they ſhould build in their Cloſes 

or Yards, at the Term of Martinmas yearly, after building of the 

ſame; and in this Manner he granted a Feu to Allan Spier a Ah, ; 


* 


Fe . f I 8 a | 
ſmith, in December this ſame Year 1686, and thereafter divers other 


Feus in the like Terme. 


Sir John Schaw the elder being ſtill ke Jobn his eldeſt Son in- 
termarried with Mrs. Margaret Dalrymple, eldeſt Daughter of Sir 


Hugh Dalrymple Lord Preſident of the Court of Seſſion, and in the 
Contract of Marriage betwixt them, to which Sir Jahn Schaw the 


Father was Party, he and his eldeſt Son concurred in making a 
Settlement. of the Succeſſion to the Eſtate, by Way of fri Tailie, 


at a Time when Sir John the Father had Iſſue, beſides John his 


eldeſt Son, ere other Jons, and Margaret an only Daughter, (who 
was thereafter married to Sir John Houftoun) and at the ſame time, 


in this Marriage Settlement of his eldeſt Son, Sir Jobn the Father 


« 


made ample Conceſſions in favour of on bis eldeſt Son and Heir, al- 


lowing the Son out of his total Liferent of the Eſtate 8ooo Merks 


4 


1ſt March 1 


5 fo ws” 


fer annum during Life towards his Subſiſtence; and farther, the Fa- 
ther releaſed or diſcharged the Faculty reſerved to him in the Char- 


ter 1686 of burdening the Eſtate with 50,000 Merks towards pro- 


viding his own younger Children, and obliged himſelf to re/zeve he 


tailied Eſtate of a/l former Debts contracted by him or his Predece 
ſors, and renounced the whole Powers and Faculties reſetvVed to him- 


ſelf by the Charter 1686, other than ſo much of his own Liferent 


as he ſtill/retained over what he had yielded for his Son's Subſiſtence. 


And beſides this, he gave his Son the Barony of Braidſtane, which 


the Son was not put in the Fee of by the Charter 1686, and cauſes 


his own Lady renounce her Liferent of that Part of the Eſtate which 


had been reſerved to her by that Charter, and provided to her by 


* 


her Contract of Marriage. . 
And by the Tailie contained in this Contract, the Succeſſion was 
limited in this Manner: To the ſaid Jobn the eldeſt Son, and the 


Heirs- male of his Body; which failing, to the 5 other Sons of Sir 
Jobn the Father, nominatim in their Order, and the Heirs-male of 


their Bodies reſpectively; which - all failing, to Margaret Schaw'no- 


minatim, his only Daughter, and her Heirs whatſoever; and all this 


with and under ſtrict and ample probibitory and irritant Clauſes, de non 
alienando et de non contrabendo debituin otherways than by particular 
Clauſes in the Tailie is in certain Caſes allo wet. SY 

In the Deſcription of the Eſtate itſelf, whereof the Succeſſion: 
was in this ſolemn Manner ſettled and ſecured, it is obſervable, that 
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beſides the Barony of Gr eenoch, as then erected, ſpecial Mention is 
made in the Enumeration of the Particulars following, concerning 


, II 
MESS. 7 an 

” A 

n 


Tower, Fortalice, and Manor Place of Greenoc, with the Bounds, 
Places, Yards and Orchards thereof, all which are ordained to be 
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Ol the whole Grounds aud Lands within the Ebbing and Flowing of 
the Sea. And zah, of the Burgh of Barony 4 Greenock, with all 

5 the Profits, Commodities and Pertinents thereof. | 
| Ihe Clauſe itſelf expreſſing theſe Particulars is in the Words fol - 
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I * 5 lowing: All and whole the Lands and Barony of Greeneck, as the 
© om | 3 0 &« ſame are now erected, comprehending the Lands and others un- 
1 | e derwritten, viz. the Lands of Weſter Greenock-Schaw, with the 


e old Caſtle- ſtead, Caſtle, Tower, Fortalice and Manor-place of the 


ec Of, and Pertinents of the ſame, with the haill Grounds and Lands 


6e ock, with all and ſundry Markets, Fairs, Tolls, Cuſtoms, Liber- 
3 tc ties, Privileges, Immunities, Profits, Commodities, Eaſements, 
4 and righteous Pertinents whatſoever belonging to the ſaid Burgh 


ee of F united and erected into an haill and fræe Barony, cal- 
„ led the Barony of Greenack; and the Tower, Fortalice, and Ma- 


4 of the ſame, together with the Patronage of the Kirk of Greenock, 
1 8 & and Tiends, Parſonage and Vicarage of the ſame, Cc, &c, &c. 


2 |: ä _ The other Clauſes in this Tailie that are material to be here in- 


$2 © Brohibito-ſerted are in the Words following: Providin that it ſhall not 
a -.. - and ir- ce be Jawful.to, nor in the Power of the ſaid Fohn Schau, nor any 
SO? |...” K f critant 4 ; : FISTS, ye „„ N 24 * i FEW 1 

F: | Clauſes. of the Heirs of Tailie or Proviſion; above ſpecified; to alter, in- 


: « rent, or any other Servitude or- Burden, the tailied Lands and E- 
© ſtate above written, or any Part thereof, nor to ſet Tacks or 
“Rentals of the ſamen for any longer Space than the Setter's, Life- 
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* 


which Queſtions have now occurred or been made, via. Firſt, the 


the principal Meſſuage of the ſame Barony or taillied Eſtate. 2h), 


3 5 | 
EE .. 72 72 /. fame, Bounds, Places, Yeards and Orchards, with the Mill there- 
. 1 « within the Ebbing and Flowing of the Sea, lying contiguous, near 


« to the Lands of Weſter Greenoch, in ſo far as the ſame are bound- 
t ed towards the Sea, together with the Burgh of Barony of Green- 


« nor Place of Greenock are ordained to be the principal. Mefſuage 
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* novate or change this preſent Tailie and Order of Succeſſion, nor 
4 to fel], alienate, diſpone, either irredeemably or under Rever- 
« ſion, nor yet to wadſet or burden with Infeftment of Annual- 
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* ſilb mado, with and under the Proviſions above ſpe 
„ Otherways. | | 3 


« except in caſe of Neceſſity, where a ſufficient Tenant cannot be 


« found to pay the whole Rent, nor yet to contract Debts, except- 
<« ing ſo far as they are impowered in. Manner after- mentioned, nor 


to do any other Fact or Deed, civil or criminal, directly or indi- 
<« rectly, in any fort, whereby the ſaid tailied Lands and Eſtate; or 
any Part thereof may be affected, appriſed, adjudged, forfeited, or 


« any Manner of way evicted from the ſaid Heirs of Tailie, or this 


_ «| preſent Tailie, and Order of Succeſſion thereto, prejudged, hurt or 
changed: And declaring always, that if the ſaid John Schaw, or 
any of the Heirs of Tailie, ſhall contraveen or fail to fulfil the Pro- 
1 viſions and Conditions of this preſent 'Tailie, or any of them, any 
Manner of way, and ſpecially but Prejudice of the Generality 
ce foreſaid, by diſponing, ſelling, wadſetting, or burthening with In- 
<« feftments of Annualrent, or other Servitudes or Burdens, the faid 
Lands, or any Part thereof, or by granting Tacks or Rentals o- 
©. therways than as above, or by contracting of Debts, except ſo far 
<« as they are impowered in manner under-written, all ſuch Deeds 
“ ſhall be void and null, ficklike as if the ſame had never been grant- 


ed, in ſo far as concerns the ſaid Lands and Barony, which, nor 
no Part thereof, ſhall be any ways affected or burthened therewith, 
in Prejudice of the Heirs of Tailie and Proviſion, appointed to 
ſucceed hy virtue of thir Preſents, which are made and granted, 


cified, and no 
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Reſerving always, notwithſtanding of the Premiſes, fall Liberty to 


Power and Liberty to the faid Sir Jabn Schaw, and after his ** 
Death to the ſaid John Schaw his Son, and the Heirs of Tailie 
« and Proviſion above ſpecified, to grant Feus or long Tacks for 
« ſuch Spaces as they ſhall think fit, of any Part or Portion of the 
4 ſaid Lands, the Feu or Tack. duty not being under 20 s. Scots for 
« each Fall of Dwelling-houſ.s, and 55. Scots for the Fall of 
„ Feard and Office- houſecs. | 
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Power to 


And alſo it is provided and declared, and ſhall be declared by burden the 
<« the Infeftments to follow hereupon, and all the ſubſequent-Con- Eſtate with 


« Power of the ſaid John Schang, or any of the faid Heirs of Tai- 


« lie, to- contract the Sum of 50,000 Merks Scots of Debt, and 


« there with to affect and burden, in manner after ſpecified, the ſaid 


Lands and Eſtate, for providing of their Daughters or younger 
ZH B | 


_« Chil- 


_ «. yeyances of the ſaid Eſtate, that it ſhall be lawful to, and in the 59-990 


* = 
he 


* 
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Children; but it ſhall not be lawful to any of the ſucceeding 


% Heirs of Tailie to contract any more Debts for Proviſiorr of theic 


“Children, under the Irritancies above mentioned, until firſt the 


tt Debts contracted by their Predeceſſors for Proviſion of their 
* Children be paid and cleared; at leaſt it ſhall omly be lawful for 


cc them to contract ſo much for the End foreſaid, as, with the Pre- 


i. 


Proviſion | 


of 30,000 
Merks for 


5. theDaugh. 


ters of the 


Marriage, 


&« deceflor's Debt above ſpecified unpaid, fall amount to the Sum 


„ of 50,000 Merks in haill ; declaring always, that the legal Re- 


« verſions of any Diligence or Adjudication to be uſed for Securi- 


« ty of the Debt allowed by thir Preſents to be contracted for pro- 
« viding of Children, ſhall never expire to carry away the irredeem- 


« able Right of the ſaid Lands and Eſtate, or any Part thereof, bur 


the ſaid Adjudication ſhall be always redeemable upon: paying the 
* Syms for which the ſame ſhall be obtained, with the Annualrents 


* thereof; declaring alſo, that this prefent Tailie, and Irritancies 
„ thereof, are and ſhall be noways a bee to any Execution 


.*© competent upon this Contract, in ſo far as the ſame is conceived 
<« in favours of the ſaid Mrs. Margaret Dalrymple, and the Daugh- 
te tersof the Marriage, failing Heirs-male thereof; which Proviſi- 
t ons, in favour of Daughters of this Marriage, are declared to ex- 
« hauſt the Faculty above mentioned, of burdening the Eſtate for 
c Proviſion of Children, in caſe the ſame ſhalt be exerciſed as a 


© Burden upon the ſaid tailied nat rs o 
HAnd in reſpect, that failing of 


te this preſent Marriage, the Daughters, or Heirs- female to be pro- 
« created of the ſame, are and ſhall be, by this preſent Contract, 


ce their Right of. Succeſſion to the faid tailied Lands and Eſtate ; 


4 and it being juſt and reaſonable that the ſaid Daughters ſhould 
«© be, in that- Caſe, competently provided for, according to- their 


- ©. Qualities, therefore the ſaid Sir John Schaw, and John Schaw, by 


« after- 
4 of 30,000 Merks, if two, 40, ooo Merks, and if there be three 


« thir Preſents, binds and og them, conjunctly and ſeverally, 


« and their Heirs-male and of Tailie, to content and pay to the 
e ſaid Daughters, one or more, who ſhall be procreated of the faid 


i6ned, viz. If there be only one Daughter, the Sum 


« or more, the Sum of 50,000 Merks; and which Portions are 
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eirs-male to be procreated of 


« and Infefrments to follow hereupon, cut off and excluded from 


* Marriage, failing of Heirs-male thereof, the particular Portions 


and 


4 
1 
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| 

: 

. „ and.ſhall'be payable to the ſaid Daughters at their Gyetal Ages 
Pons «of 16 Tears compleat, or at their reſpective Marriages, which of 


f e them ſhall firſt happen, and with 10 Merks of Penalty for each | : | 
| 1000 Merks, and Annualrent during the not Payment after the 3 
„ feveral Terms of Payment; and in the mean Time, till the fad | 4 

and breed, the ſald | * 


1 «© Portions fall due, to maintain, educate, 
baaghtets ſuitable to their Qualities, Se @22” Dy 1 
And it is hereby provided and declared, That the fad Lands 5 1 
_« and Eſtate of Greenock, and others above- written, ſhall be the = — 
«© Subject wherewith the ſaid 59,000 Merks is to be burdened; fo Is | 
. <« that if the ſaid John Schaw younger ſhall pay the fame himſelf, | 
5 e he ſhall have Liberty to contract that Burden upon the Eſtate,; 
« Or if. F e e, Father ſhall pay the fame, he ſhall have Acceſs 
« to diſpoſe upon as much of the ſaid Lands and Eſtate as will re- 
« fund the faid Sum to him, notwithſtanding of the Diſpoſition 
« thereof above-mentioned made by him to his id eldeſt Son, and 
„ the other. Heirs of Tailie.”, Oo e, er jt 
Sir John Schar the Father ſettled his whole perſonal Eſtate, ard re. 1 
which was very ample, being to the Amount of no leſs than 20, 000 J. 1702. I 
Sterling, upon Fohn his eldeſt Son, and. his Heirs and Aſſigns what- . 32 | | 
AA. 32 
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ſoever; and at the ſame Time, or within two Days thereafter, - the 
Contract containing this Tailie was produced to the Court of Seſ- 
ſion, with a Petition for both Father and Son, praying the fame to 
be regiſtred as the Act 1685 directs, which was ordered ald done 
xo.” TTT 0 OR INRE 
Sir Fobn Schaw the Father being now dead, and alſo all his five 1715. 
younger Sons without Ifſue, and his eldeſt Son, now. Sir John Schaw, 9 1 
having Iſſue of the ſaid Marriage only one Daughter, Margaret his | 'F 
onl Sitter, who had Iſſue Male and Female, was become the next A 
\ 7 ren Heir in the ſaid tailied Eſtate, in caſe Sir John, nom her | 4 
only Brother, ſhould die without Iſſue- male; whereupon the Siſter, 
with Concourſe of her Husband, brought her Action in this Court 5 
againſt Sir Fohn Scham and others, who, ſhe ſuſpected, might have 
the Cuſtody of the principal Tailie, (the Principals not being left in 
the Regiſter of Tailies) in order to have Exhibition of the ſaid prin- 
cipal Tailie, and that the ſame might be decerned to be regiſtred in 
the Books of Seſſion, whereby the Principal might be left in the 
Cuſtody of the Lord Clerk Regiſter, or his Deputes, to the Effect 1 
11 . He | Þ 
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nt dale faid Margaret Schaw Purſuer, and her Husband for his Intereſt, 
: might have a formal Extract thereof, to be kept and uſed by them 
as their own proper Writing in Time - coming. N 


And on the other hand, Sir Jobm Schaw was pleaſed. to bring a 
Counter Action of Declarator, that he was not bound by the Tailie 
contained in his own Marriage Contract, and that the faid Tailie 
notwithſtandin he had the fu and free Diſpoſal of his Eſtate, and 
might ſettle the Succeſſion thereof, or alien, or charge the fame  _ 


. 


With Debts at his Pleaſure, — J no eds Ihe tbIdde e- 
Theſe mutual Actions were, after very full Litigation, determin- 
dad by Dectee of this Court of the zoth July 1715, whereby the 
Toords & found the Irritancies and the Clauſe not to alter the Tailie 
eee and Order of Succeſſion to the Lands and Eſtate of Greenock 
es. and others, contained in the preſent Sir Jahn Schaw's Contract of 
e Marriage with the ſaid Dame Margaret Dalrymple his Lady, are 
binding on the ſaid Sir Fohn Schaw who made the Tailie, even 
e ſuppoſing the Purſuer in oo Schaw, were a gratuitous Subſti- 
e 8. tte; and found, that the aid Tailie was 4 delivered Evident; and 
„„ «ordained the foreſaid principal Contract of Marriage containing 
8 the ſaid Tailie, to be regiſtred in the Books of Council and Sel- en | | 
e ſion, that any concerned may take Extracts thereof; and aſſoili - 7 
ee ed Margaret Schaw, and the, ſaid Jahn Houſton younger of That- 
e ee for his Intereſt, from the foreſaid Declarator 
ee faiſed at the Inſtance of the faid Sir John Schaw againſt them.“ 
| Upon an Appeal brought by Sir Jobn Schaw to the Houſe of 
Lords, this Judgment of the Court of Seſſion was affirmed, | _ 
From this Time forward, till near the Death of Sir John Schaw, 
Which happened in April 1742, he applied him ſelf, it would appear, _ 
dc make all ſuch Deeds as could be thought of or deviſed ro render 
tze Succeſſion of this Eſtate as little beneficial as poſſible to his Siſ- 4. 
| (ter and her Deſcendants, and to draw out of it all the Advantages _ 
Ds FA / 4, tat could be thought of for bis own Daughter and her. Iſſue; and 


4 


* 
2» 2 


it is not to be wondered, if in many of theſe Deeds, which were on 
r Reſenewenr agua che Silter, though 
JJC 
tural 60 His own Idue, Sit John Scoow exceeded the Powers that Were 

lelt or granied to him by the Tailie of 1700; and whether in ma 1 
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that was the Caſe, will beſt 1 8 Deeds and Pro- 

ceedings of his in their Order, which were as follows: | | 
Marion, the only Child of Sir Fobn Schaw, was married to 29 March: 
Charles, then called the Maſter, of Cathcart, and thereafter, upon. 
the Death of his Father, Lord Catbeart; and upon the ad and zd 
of September that fame, Year, / Sir John Seba gave three heretable 
Bonds to the Maſter of Cathcart, his Son in-law, all referring to the 
Powers in the Tailie aboye-recited, one for. 30,000 Merks of Prin- 

cipal, of the 2d' September, and the Day following a. ſecond for 
17,000 Merks, and a third for 3000 Merks of the ſame Date, and 

all carrying Intereſt from the 29th March preceeding, being the 
Day of his Marriage ; and upon all theſe three the Maſter. of 
Cathcart was infeft in the tailied Eſtate. _ . 

The Maſter of Cathcart, in December that ſame Vear, gave a Diſ- 4th Dee. 

charge or Releaſe to Sir John Schau, reciting, that Sir John, by the 171% | 
Marriage Articles betwixt his Daughter and him, the ſaid Maſter of CH 
Cathcart, in March prcceeding, had obliged himſelf to pay him the e /35 
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Sum of 72,000 Merks (or 4000 J. Sterling) in Name of Portion 
with his ſaid Daughter, and reciting the laid three heretable Bonds 
for Sums amounting to 50,000 Merks, and two other perſonal. 
Bonds, one for 18,000 Merks, and another for 4000 Merks, a- | 
mounting in all, the ſaid five Bonds, to the faid total Sum of 72,000 8 1 
Merks, * therefore the ſaid · Maſter of Cathcart diſcharges the ſaid on, 1 
« Sir Fohn Schaw of the ſaid Articles of Contract of Marriage, [ 
& without Prejudice always of the foreſaid three firſt mentioned 
e Bonds, which are granted to affect the ſaid Sir John Scham, his | 
„ Heirs and Succeſſors in the Eſtate of Greenock only, and noways „ 
to affect and burden his other Heirs, Executors and Succeffors:; | 
*. and likeways without Prejudice of the ſaid other two Bonds, 
„ which are to affect the ſaid Sir John, his other Heirs, Executors | 
. 5, and Succefions,” 5 =: FR 5 
Sir John Schau granted a free Right to his Daughter the Miſtreſs 3d Anguſt 
of Cathcart, and her Husband, and their Heirs, of all and whole theſe 777% © 
Parts and Portions of the Lands and Barony of Greenock, lying ad- 
jacent to the Shore, upon which the Town of Greenock is built, and 
may be further extended (bounded as therein deſcribed) to the Ex- 
tent of 26 Acres, 2 Roods, and 257 Falls, which Bounding, and to- 
tal Meaſure, comprehends not only the Dwelling-houſes, _— 
fi | 3533 | an 


* 


6 

and Yeards then preſently belong 2 him in Property, but alſo 

thoſe formerly feued by him and his Predeceſſors, extending in whole 

to 6 Acres, 3 Roods, 31 Falls, and 14 Ells, which is therefore except- 

ed from this preſent Feu that comprehends the Remainder, to wit, 19 
Acres, 2 Roods, 35 Falls, and 22 Ells; Part of which Ground, ex- 
tending to ſomewhat more than one Acre, had been already built 

upon at the Date of this Feu; and for that Part the Miſtreſs of 
Cathcart was to pay 20's. Scots per Fall for Dwelling- houſes already 

built, and 5 5. Scots per Fall for Office-houſes and Veards; and for 
- the reſt of the 19 Acres, ſhe was to pay 2 s. Scots for each Fall, and 

| | 7 EO. | - Sint ts | | 
N 1721. The Maſter of Cathcart brought into this Court, againſt Sir Jahn F 
; Schaw, as nominal Defender, a Proceſs of Adjudication of the taili- 
ed Eſtate of Greenocł, for Payment of the heretable Bonds that had 
| 2 been granted to him upon that Eſtate ; and, in the 1ſt Place, inſiſt- 
1 x ed for the Intereſt of the 30,000 Merks from his Marriage in the 
| T.. Kh 1 | 


In that Action Sir Fobn Schaw's Siſter, the Lady Houſton, pre- 
= ſumptive Heir, and Sir John Houſton her Husband, interveened or 
5 appeared for their Intereſt: They cauſed a Tender to be made to 
| the Maſter of Cathcart of the bygone Intereſts, for which he was 

__ craving Adjudication of the Lands, upon his aſſigning the fame to 
them, to the End that they might recover the Intereſts out of the 
ERents of the Eſtate, without ſuffering the Eſtate itſelf to be adjudg- 
„ ed; but this Offer or Tender, made in Preſence of a Nottary and 
- Witneſſes, the Maſter of Cathcart was pleaſed to refuſe ; and there- 
upon it was pleaded in this Court by Lady Houſton and her Husband, 
. inter alia, as follows: © That it was evident this Adjudication could 
* at „ be lookt upon no otherways than as brought at the Deſire of 
| ; „„ 8 Schaw himſelf, in order to charge the Eſtate with a great- fn: 
_ « ter Sum than what, by his own Conſent, he reſtricted himſelf to: | 
ODE | „ That this Adjudication was fought not to ſecure the Sum adjudg- 
6 57 ap « ed for, but the Lands themſelves, and to deſtroy the ſolemn de- 


EATER: * 


“ liberate Settlement, in plain Breach of the Covenant and Agree- 
« ment between the Father and the Son. That Juſtice e. not 
«ſuffer Sir Jobn Schaw, by oblique Devices, varniſhed over with 
* the Colour of Law, to defeat the Settlement or Tailie eſtabliſhed 
by his own Conſent, and found to be binding upon him by ſo-— 
pes | I; | -"* Tema 


| þ II 368 
« temn Deciſions of the higheſt Judicatories; and upon theſe, and 
the . Arguments, the Adjudication was ſtopt, or- did not pro- 
ceed. i 5 | NT 
Long after all theſe Proceedings, Sir John Schaw having ſettled, as - 
was moſt natural, his proper Eſtate of $Sauchie, which was not entail- 
cd; as well as the Bulk of his perſonal Eftate, upon the preſent Lord 
Cathcart his Grandſon, was pleaſed, much x a the fame Time, 
and not many Months before his Death, to execute a Variety of 
Deeds in favours of Lord Cathcart, relative to the tailied Eſtate of 
Greenock ; moſt of which, it muſt be allowed, were of a very ſingu- 
lar Natute, having been as follows: ᷑ꝶ un I Pn 
Sir John, u r the Reſignation made by the preſent Lord Cath- 2d ept. 
cart, the Defender, of the Feu Right of the Town of Greenoch, 
granted to his Mother anno 1719, made a new Grant to his Lord- 
ip, containing a Clauſe of nouo damus, with ſome Alterations cal- 
_ culated to render it more beneficial to the Vaſſal, and more burden-. 
ſome to the Heir of Entail the Superiore. 
By a ſecond Deed, of the ſame Date, Sir Fohn Schaw conveys, and 
perpetually diſpones in Feu-farm to the Lord Cathcart and his 
Heirs, the Capital Meſſuage or Manſion-houſe of Greenock, together 
with 4 Part of the Court before the Front of the ſaid Houſe, and 
Gardens on the riſing Ground lying on the Eaſt, South and North 
- Sides of the ſaid Houſe, comprehending the Back Entry on the Eaſt 


mentioned in the Deed, and all this for Payment of 20 5s. Scots for 


1751. 


Side of the Garden, the whole extending to certain Dimenſions . 38 Ne 


each Fall of the ſaid Dwelling-houſes, amounting to 12 /. 14 s. 

Scots, or 1 J. 1 8. 2 d. Sterling, and 5 s. Scots, or 5 d. Sterling for 
each Fall of the other Grounds, being the Courts and Gardens. 

By a third Deed of the ſame Date, Sir Jobn grants heretably in 


Feu to the Lord [Cathcart and his Heirs, the Stables and Coach- 


houſes, and the two Pavilions or Offices belonging to the ſaid Man- 
ſion- houſe, for the like Rent or Feu-duty of 20 6. Scots for each 
Fall of the Pavilions, extending to 27. 14's: Scots, or 45. 6 d. Ster- 
ling, and 5 6. Scots for each Fall of the Stables and Coach-houſes, 
amounting to 2 J. 8 s. Scots, or 4 5. Sterling. 
A 4tbly, Of the ſame Date, Sir John granted another Feu of a Piece 
of low. Ground, lying below his upper Gardens, and the Brae or 
Bank whereon the Houſe ſtands, comprehending the Back Entry 26 
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| . 7 
the Eaſtward of the ſaid low Grounds, for Payment yearly, by the 


Lord Cathcart and his Heirs, of 5 6. Scots for each Fall. 
5thly, Of the ſame Date, he ſet in Tack or Leaſe to Lord Cath- 


cart, and his Heirs, the Manſion-houſe, Stables and other Subjects 
mentioned in the three Feu - rights juſt recited, and that for the 
Space of 19 Years from M hitſunday 1751, which is declated to be 

the Entry to the ſame, and the Rent or Tack-duty being the ſame 
as the Feu; duties for the reſpective Article. 


— 


© 6tbly, Of the ſame Date he grants a ſeparate Feu of the Area, 


. 


' 
- 


« 


compoſing Part of the Court of the Houſe of Greenock, and the pre- 


ſent Entry to the ſame, for Payment of the yearly Feu- duty of 55. 
TJ ĩo˙·-- c ĩͤ Tr . 
ythiy, Of the ſame Date, by another Deed, he feus to Lord Carh- 


cart that Part of the Bank lying betwixt the ſaid: Manſion-houſe 
and the South: ſide of the Town of Greenock, upon which there is a 


this alſo for the Feu-duty of 5; 6. Scots pen Fal!!! ws) 


' 8:bly, Of the ſame Date, Sir Jabn lets in Tack or Leaſe, the ſe- 


veral. Parcels of Ground comprehended in the two laſt mentioned 
EFeus, and that for the Space of 19. Years after Whitſunday 17 64. | 
and for the: yearly, Rent or Tack-duty: of 4/, og. 8 d. Sterl. pay-' 
able at Martinmas yearly, beginning at Mart innas 1752. 
Tphe Purſuer knows not by what Rule the Rent in this laſt men- 
tioned: Tack was ſettled at 4. 'O'S. 8 d. Ster. becauſe the Feu-du- 
ty of the ſame Parcels of Ground, at the Rate of 5̃ d. per Fall, 
would: have amounted: to 26 J. 16:5; 6 d. Sterl. according to the 


— 


Dimenſions of the Ground mentioned in the two preceeding Feus. 


Together with theſe Feus of the Toum of Greenock, and of the. 


Manor Place, and its Pertinents, in different Morſels, Sir Jobn was 
further pleaſed to diſpone to the Lord Caabcart, the Family Left or 


Gallery, in the Pafiſh Church, the Tithes, Parſonage and Vicarage 
of the ſeveral Parcels of Land: diſponed, and gives the Liberty of 
hunting, hawking, building: Houſes, Mills, Breweries, Malt-barns, 

Kiln andi Coble, and the Privilege to load and unload at the Port of 
Greenock, Anchorage: free, and to build Weirs and Docks, and gain 

upon the Sea; he alſo renounces the Duplications of the Feu-du- 
ty, at the Entry of an Heir, and taxes the Compoſition due by a 

# 2058 e : of 
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Weſtern Barony of Greenock, and this for 19 Years after his En- 
try, which is declared to be to the arable Lands at Mar um. 
- 1750, and to the, Houſes, Y eards and Graſs, at Mayday 1551 it 
. Leſſee Power to put out and input Tenants, and te hold 
-ourts, and appoint Baron Bailies for the ſame, and all this for the 
yearly Payment of 440% l. 8's. 3 d. Scots in Money, with 294 
Stones 6 Pounds, 15 Ounces Meal, with 5 Beile 2 Firlots Fm 
Bear, and certain other Caſualitics for the ycarly Rent; and the N. 
Lord Cathcart is further obliged! ave the Houſes that ſhall h oh 2 2 
the ſaid Lands, at the Expiration be Tack, in as good Contdition' a | 
%% ͤ— 911 74d ,93oits builies oils. 
Iwo Days after this Leaſe of gest he one Half of the Eſtate, Sir it Nov. 
1 | 225 1 10th Deed, by 57 1 e Lord 1781. 
- Cathcart and his, Heirs, perpetually, by Feu-right, the ſame Farms 
= | in the Weſtern Barony 2 Sfb Which ve l bp e dg Fark 


+ - 


or Leaſe, together with the Parks, Ihidofiires,* Rvendes and whole 
| Planted Grounds about his Dwelling-houſe of Oreenbet; the Feu- 

duty is the fame with the Rent'in' the former Tack, with the'-Ad- 
go of 20.5. Scots the Fall of Dwelling-houſes, and '5's.” Scors 28 
the Fall of Office and Veards, w rs ge to 312 L 16 6. Scots: 


| fog further Sir John: Scha, | . 


. An Seb; Contract of this Date, ſells and 24 Nov. 
Adiſpones to Lord Cathcart, the whole naturałk Wood and planted 1751. 
| Trees, ſuch as Lime, Plain, Elm, Leburnum,'&c./growing'in the 
1 Avenues, or elſewere, throughout the whole Eſtate of Greenock,ex- 
cCerpting ſuch Trees, in the Tenants Yeards, as had been already | 
3 by fold to others, with Power to Lord Cathcart to enter directly t obo 
| the Poſleflign, and to cut, peel, clean, * away carry the whole ; 
Wood there fold, betwixtthe Date thereof and tlie iſt Fanuaryrtybs ; 
ee which Cauſes Lord Gadkeare is taken bound to' pay to Ste Joby, 
„ VV rs - Ty by 64, (CG) ada 09 13119294 7 1 is 
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Wi {42 . .. <0 (is bath furyiped him). In Aexent TOI 2 Fr: 

i | Day 379 L 35. 9444 of: the Joi Ire, of 2 5 4 
1 *c; toy num to which ſhe was, in eh. ul the Cee of Martige; e and * 
ET do which the Purſuer, bat dern gelen to ſubmit ; boca i it is | 
V . for him naw, at the Diſtance of 53 Years a 
F e 58 Tarn that theſe Li 70h We exceeded the 2 501. 2 


a 


1 ans, — Derr 
| | on” . 85 the 5 Heath of Sir Yohn The yi 0255 Wii At. 
| j male, the Puarſuer, A$;;NEXT; Heir i tail, became inti 


led to 
3 to the tallied Eſtate oo Greeguch, ſubjeat' only to the for. 
id Liferent and public Burden 8 - 
But the; Lond Carr claimed, 40 "real. Burded upon TY e 
Eſtate, not only the pg 1 Su 50,000 Merks, which was 
his Mother Portion F. . Schaw het Father, c pigeon on 
| | oo _ Eftate, — the whole ee ** that Sum from 8 4 Sie c 
07 arringe,;in Mar 1718, till the Deat ir 3 | 
© Show in Lat 1752, being See of full 34 Years, + 
r 5,069 Merks; And! 5 
im, the! Ei the 17 8 5 5 | 


| for d his, own. 'Uſe out Sad rdag 0 
4 / 48 And after the other Deeds 92 7 0 ae 1 by 80 vols Tabs, 


Have been produced and i the Purſuer, it farther appears, 
| that if theſe ſtand good, or can be n mai ined, the Heir and Proprietor 
; | be Of this Eſtate ſtands dep ived of th th Menifee bee yore it, and 
1 5 ball the FPertinente 8 0 7 for his convenient and becem- 
1 iag Reſidence; the Burgh of Greenoch, which was the Capital of this 

ù•FA5 Barony, ſtands alſo alienated from him, and is put under another 
Walen; che very Pew of his "amily' i in the Pariſh Church is given 

2 aNνα in, Deed made that was 18 or calculated not to leave 

angle Tree for Uſe, Ornament, or Shelter, upon the whole Eſtate. 

3 - Jn; theſe. grievous: and uncomfortable. Circumſtances for this 77- - 

STE IO 2 Heir, Sir. Michael Stewart, his Father, hath found himſelf un- 

i | Neceſſity to reſort to the Juſtice of this Court for Relief, and 

ol 0 bring to a fair "Tp the Rules of Law and Equity, how wh 4 


which chiefly concern or may be reduced to theſe three C 


— 
i 


the various Deeds above AF. made by the late Sir Jahn Schars, 
relating to the Eſtate of Greenoch, can be held conſiſtent. with the 
Tailie of that Eſtate; made in 1700, by the late Sir John Schaw 
himſelf, as well as his Father, which Tailie was confirmed by 


this Court in 1715, and thereafter by the Houſe of Lords in = 


1717, and for that Purpoſe brought his Action of Reduction 


and Declarator of theſe Deeds, againſt the Lordi Cathcart, the 


-Grantee in theſe, and the Heir- general and Repreſentative of the 
Granter; which having been argued ſeveral Days, in yout Lordſhips 
-Prefence, in Juby laft, you were pleaſed, in reſpect of the Variety of 
Matter, to direct Informations on the Debate; and the Purſuer, 
having already ſtated the Fa#s and Deeds, ſhall proceed as briefly 

as -oſfible to treat the ſeveral Queſtiont that have ariſen pou 


Ihe Fru Rights granted by Sir John Scbaw; 2dly, The Tacks or Lea- 


aq 


ſes; and gay, The 34 Nears Intereſt of the 50, ooo Merks, being the 


Lady Cathcart's Portion, charged on the tailied Eſtate. 


Previous to the Diſcuſſion of the particular Queſtions in this Cauſe 
the Council for the noble Lord, the Defender, inſiſted on certain 


general Topics, to concilite Favour to this Cauſe, in defeading-a | ; 


| Heap of Deeds, that, from the very Recital of them, muſt appear 
fo flagrant and ſhocking ; they obſerved, that the Defender was the 
Heir at Law of the Family of Greenocł, if no Tailie had been made; 


that Tailies, being a Departure from the natural or lineal Succeſſion, 


and an Abridgment or Reſtraint of the free Uſe of Property, were 


unfavourable and ſtrictly to be interpreted, and had been ſo inter- 


preted in divers Inſtances of late Years ; and concerning the Tailie 


in queſtion of this Eſtate of Greenock made in 1700, they went fo 


far as to ſay, (indeed without Evidence or Credibility) that it was 


by Overſight or per incuriam, that the late Sir John Schaw had exe- / 
cuted a Tailie, preferring the only Daughter of bis Father, and her 


flue, to his own Iſſue- female, altho Margaret, his Siſter, is by 
Name ſubſtituted, failing the Male-deſcendents of himſelf, or of 
Sir John his Father; and yet upon the 9 thus aſſumed of 
an Inadvertence or Surpriſe on the Part of Sir John the younger, 


in thus ſettling the Succeſſion; they endeavoured to juſtify what in 


fact could not be denied as to his Conduct, that he had ſet himſelf 
- induſtriouſly, - by all Manner of Deeds in his Power in favour of his 
own Deſcendents, to render the Succeſſion to the tailied _— - 


— 


* 


ge- l 


PD CC CCl —— 


-  _ little beneficial as poſſible ani | 805 or her Deſcendents, and they 
Vere even pleaſed to fay, that it was not very becoming or grateful ' 
in the now Purſuer to A the Deeds of the late Sir John Schaw | 58 

his Grand- uncle, to whom the Purſuer was indebted for his Sueceſ- | 
fion to the Eſtate as it now ſtands, whereof Sir John the younger 
o was made, which 


was veſted in the Fee before the Tailie of 17 


therefore became valid, as being his Act and Deed. 


- _ To theſe preliminary Obſervations it was replied for the Purſu- | 
| _ ers, that this was not a Time or Place to debate concerning the 15 . 
Policy or Expedience of the Law of Scotland, as it preſently ſtands END 
wich relation to Entails; and it is by that Law, in a Court of un- 
1 . ſtice, that jura queſta, by the now Purſuers, in virtue of the Tailie 
3 in queſtion, muſt be determined; and in the examining what theſe 
1 are, he ſeeks not to impugn any Principle that has been eſtabliſhed 
© . 5 for the ſtriẽt Interpretation of Tailies; but as theſe are lauful Tithe, 
Ee dy which many valuable Eſtates are held, they muſt, like all 
Wn: 8 other Deeds, receive a fair, candid and juſt Interpretation, and be al- 
3 owed the lawful Operation and Eyebi for which they were calcu- 
S | lated : More eſpecially when, as in the preſent Caſe, the Tailie was 
| Ee not the voluntary AR of a fingle Perſon, but was made in a Contra 
7 2 0 to which Sir John Schaw the Father, as well as the late Sir Joh: — 
dhe Son, were Parties; in the rating of which Settlement:the 
Flather, by renouncing/a great Part of his :Liferent and reſerved 
: Faculties, gave a valuable Confideration for the Chance of Succeſſi- 
" on, then very diſtant, of his own Daughter Margaret and her Iſſue, 
KF „ failing the Iſſue-male of his eldeſt Son, then a young Man, and his 
| on fe younger Sons then living: Nor could it be imagined, that the 
Tailie to the Daughter of Sir Jabn the Father, preferably to Sir John 
the Son's, was, per incuriam, or the Inadvertency of the Friends of 
the Lady with whom the Son intermarcied, as the Lord Preſident 
 "*Datrymple her Father was Party to the Marriage Contract, and Sir 
7 ee and Sir David Dalrymple, and other eminent Lawiers, al! 
her Relations, were Witneſfes to the honing thetenb: tl inet 
And juſt as this Tailie was about to be entered in the public Re- 
 giſter; within a Year after its Date, in order to give it full Effect, Sir 
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5 Jobn Schaw'the Father gave his eldeſt Son another moſt. ample 
; _ + Remuneration for conſenting to the Settlement by. this Tailie to his 
| | - Father's'Good-liking, by the Father's ſettling upon his Son, in Fe- 
. Ne a Danes t * 1 17 85 18 eln QI "gn 1 14073 07 OMG ſs - © 
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n whigh 500 imſ: -. 
mer Liciga -ailie) did, hy his Cqunci 2 89 
g eee 20500 WE Srerd. 39, by vl RY rant 
led. to. 0 the ſepatate E. Jaucbie, in 
a . now W oil Juceecde; by the gabe e De 
1 eva farther Ecol Gr the backe, 1 dis Head, that by. the S187 / FA 
Taili e.of e the ame Powers 266 of to Sir Jobn Schaw the 
pm of. granting Feus of Leaſes ol 560 art or Partion of the E. 
te, that after his Death were to belong to Sir Jahn, Helene his 
Son; ang, i the Son, which. Ions 28 ery: — Event, had got II. 
”  ſuc-male of his Marriage with et Dalrymple, and yet 
| Sie ohn the Father had e hap A eg _—_ Partiality or Fond- 
neſs for Margaret his only aughter, or her Iſſue, on Pretence of © | - 
exerciſing che Powers and Faculties, to have made the lie Deeds | 
in favour of them (as are made in e the Defender) by feu- 
ing out in Parcels the Maj. on-houſe uſe and its Pertinenm, and the 
5 e, Sc. 17 * Granger of Sir John S$cbaw the Fa- 
ther, in the ſu ppoſed Caſe, would have been by, Propinquity his Heir. 
at Law ip his only Title to. challenge theſe Deeds, would have. 
_ been in the Quality of Heir of Tailie; mY he. could have made no 
other Ohiections to them, than ſuch as the now Purſuer has offered 
in tbat ſame Quality; the Queftion would ſtill have been, whether ſuch 15 
Deeds were, or were not, within the true Intent and Meaning of the 
Powers reſerved by the Tailie. That Queſtion the next ſucceedin Hair. 
of Tailie was intitled to bring, whatever was hisPropinquity or 
tion to the Tailier, and whether connected with him by Males or 
by Females; the Queſtion depends upon the Deegs, and not A 
the Perſons intereſted, and by its true Merits, without Reſpect of 
: Perſons, muſt in a Court of uſtice be decided. . | 
Another very poſſible Event might have varied the Perſon, who, 4 
had he exiſted, would ſurely have found Fault with theſe Deeds , AS. 
made in favours. of the Lord Cathcart ;: if the Lady Jae, who © e bl 
now is, had predeceaſed Sir John how and he had married 2 ſe- 
11 cond Lady, and by her had N that Jon of his would have 
25 been the Linea! Heir of the Family, and alſo the Heir of Tailie in 
14 be Eſtate of Greenock ; and fuch 7 "th he would have preciſely, and 
none other, to reduce theſe extravagant Deeds to the Lord Cathcart, 
C the now * has, who is become the Har of Tathe, thro” 
E Defaul, 
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Default of ſuch Iſſue- male: Ls a Cauſe ſurely can be no worſe 

by reaſon of any accidental Circumſtances of the Parties, when the 

| th 5 | Tithe of the Purſuer, and the real Merits of the Queſtions are preciſe- 
5 | ly the\ame in the ſuppoſed Caſes, wherein the Complainer of theſe” 

5 Deeds would have been the rect Heir-mals and of Line of this Fa- 

mily, as well as the Heir of Tailie, under which aft Character alone 

he could have brought or marntained his Action, and that Character 

belongs to the now Purſuer, who denies that the late Sir Fohn Scha 

had Power in Prejudice of him, any more than of his own don, to 

expel- him for ever from his principal Meſſuage, or from the Property 

| er _his''own Burgh of Barony, or wilfully to charge 

him, without Relief, with 34 Tears Intereſt of a very large Sum, dur- 

; ing which Period Sir Fobz himſelf was in the To! Poſſeſſion of the 


<4 


be And more particulatly, 1, as to the perpetual Feu-rights granted 
Feu of the pa J 1/6, eu- riguts granted 

8 Ct : Capital of the principal Meſſuage 'with its Offices and Peftinents, as above' 

| * recited, in the-September. 1751, it is remarkable that Sir ahn Schaw 


Cr OE EO my 
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Þ) |, Melſuage 
} 149” himſelf, or his Adviſers, have manifeſtly betrayed a Diffidence or 


Conſciouſneſs that he was attempting a very.extravagantThing, which. 
was not likely to be ſuſtained, as being within his Powers by the Tai- 
lie, that was found binding upon him, after he had uſed his utmoſt 


I 2 EE Efforts to ſhake himſelf looſeof it; and thisDiffidence or Conſeiouſneſs 


appears from theſe two Circumſtances; 1, of all; the Conceit of feu- 

ing out the Dwelling · place and its Pertinents, in various Morſels, and 

meaſuring it out at ſo much per Fall, as if it had been ſo many diſtinet 

little Habitations in the Town of Greenock, to a Tradeſman or a 

| | Sailor; and, 2dly, As a perpetual Feu-right, even with this Precauti- 
| * >» - -—on;luchasit was, could hardly be expected to ſtand good, of the 
8 . ame Date another Attempt is made, to give a n Right by a 
5 19 Years Leaſe of thoſe very Subjects or Parcels that had been 
granted in Feu, and whereof the principal Meſſuage with its Perti- 

1 T g Sie doubtleſs good Reaſon to be thus diffi dent; 
for the Eſtate or Barony itſelf, being ſettled to a certain Series of 
Heirs unalienably, and the principal N 118 or Manor Place 

; being expreſsly enumetated, as one principal Article of what belonged 
f to the Eſtate ſo tailied, and which indeed, by the Nature of the 
1 Thing, muſt, above all other Artieles in ſuch a Settlement, have 1 
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rltindca a with MAT . Milne; Kir vid ier 
moſt clearly within the Rule, as being a capital Part of the Eſtate 
tallied under a Prohibition to alienate; and that perpetual Feu is an 
Alienation, is a Propoſition undeniable, e, ab ine the 
Defenders Council in the Debate. | WA. 240 

The only Queſtion then is, e bf ihe roche 7 
Meſſua age fel within the Exception, or the Powers granted by the 


Tailie in theſe Words; To grant Feus or long Tacks, for ſuen 


“ Spaces as they ſhall think fit, of any Part or Portion of the ſaid 

„ Lande the Feu or Tack. duty not being under 20 . bots for each 

ow: Fall of Dwelling-beuſes, a 1 5. 'Seots for the Fall 7 br N 
e-bouſes ?”” 

1 e whole Clauſe is e n to promote: r 
of urban Tenements, primarily to be ſure in the Town of Greenock, 
which was an Object formerly in View of the Family, and by iis 
Situation on the Frith of Chu, where 4 god Harbour could be 
made, was Rkely to increafe, and that there v & uld be a Demand at 
that Place for Nat or long Leaſes of ſmall Parcels of Ground, in 
order to build upon; at the ſame time, as the Clauſe is not reſtrict- 

ed to the Town of Greenock, or its Neighbourhood, but reſpects 
Dart or Portion of the ſaid: Lands, the Purſuer does not conteſt 


that Sir John Sthaw, might have lawfully gr ranted Feus'or long: Tacks" 


of ſo many Fall of Ground as he Should agree for, with * re- 
ſpective Pu euars or Tackſmen he ſhovld contract with, in order 
to the Erection of Dwelling-houſes, Trardi, or Office-houſes, and by 
Degrees to form Villages or Townſhips conſi ſting of Fiſher- men or 
Manufacturers, upon any convenient Part of the tate, where there 
might bea Demand, or an Inducement for fuch Erections: For it is 
obſervable; that as to the Farms, or'rural Tenements upon the Eſtate, 
the Tacks or Rentals to be granted of theſe, are governed by a ſeparate' 
Clauſe in the Taike, and they are to be of a more limited Endurance,' 
and the Rent ſettled by a different Rule, namely, ® That they are not 

*« to be for any longer Space than the Leſſor or Setter's Lifetime, or 
| for nineteen Veats, and without Diminution of the Rental, ex- 
" cept in Caſe of Neceffity,' where a ſufficient Tenant cannot bro 
« found to pay the whole Rent. eh 


- Inſtead of which, in this Clauſe udn to the belief Fuse, 


: Teeth the Leaſes or Ow Tacks may be OA for 2 1 
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nech,. Where it was then hoped, as it has fi: come. to. pals, that 
many more of the like Nature would come to be erected, and that 


| there would be a Demand of Parcels of Ground, for ” urpoſe by 
Mariners, Artificers, Victualers, Shop- kecpers or Merchants, who. 
ſhould chuſe to ſettle | in a VIE are cher was 9 or Buſi 
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And the Purſuers ſhall only add upon this Head, that as + 
prehend it was not in the Power of Sir John Scham to alienate the 
principal Meſſuage of this Barony, and to exclude the future Barons 
or Lords forever from the Uſe of it, in favour of any third Party 
or Stranger whatever, (for every Man is a Stranger other than the 
Baron himſelf, or Lord of the Eſtate, however nearly related he 
may be either to the Baron who is now ſuch, or who formerly were,) 
the Grievance. and Inconvenience is in reality the greater, that Sir 
Jobn Sebato attempted to make ſuch Alienation in favour of the 
noble Lord the Defender, his own Grandſon, whoſe Council in this 
very Debate have not ſcrupled to ſay, that he being the lineal Heir 
of the Family was injured by the Tailie, in being ꝓoſtponed to 
the Purſuer in the Succeſſion to the whole Eſtate; and in theſe Cir- 
curmſtances it is evident; and conſiſtent with the juſt Reſpect and 
Eſteem which the Purſuers have for the Defender, for his perſonal 


1 ä 3 21 % ; 8 
Now, if ſuch be the true e Meaning of this Clayſe:edfi- 
taining the Power to grant Feus or long Leaſes, by Way of Exreb- 
tion (rom the general Prohibition to alien, the Purſuer hopes he may 
ſafely ſubmit it to the Judgment of the Court, without any Argu- 
ment, if it is poſſible ſeriouſly to make or ſuppoſe 'a Queſtion, 
whether under this Clauſe it was truly meant or intended, ot done, 
to impower Sir John Schaw, or any future Tenant; by this: Tailie, 
to alienate forever the principal Meſſuage, and its Appurtenances, 
which, firſt and laſt, muſt have coſt ſome Thouſand Pounds, and 


this by cutting the ſame into Shreds or Parcels, and ſtipulating tge 


- paltry Income of ſo much per Fall of Ground, that was to be paid 
by a Sailor or a Tradeſman who ſhould build a Houſe for:himſels. 
in the Town of Greenock, which would hardly ſerve to pay the Rent 

of one of theſe ſmall Houſes for the Heir of Tailie, the Lord of 
the Manor or Barony, inſtead of the Capital Meſſuage poſſeſſed by 
his Anceſtors, and expreſly tailied along with the Barony itſelf, to 
be defcendible to him. If upon comparing the Terms:of this re- 
ſerved Power juſt recited, with the Deeds made by the late Sir Fobr: | 
*Schaw, as a pretended Exerciſe of that Power, in reſpeck of his 
principal Media: 
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age, the groſs Enormity of his partial Conſtruction 
{ſhall not appear in a ſtriking Light to the Court; the Purſuers 
Council confeſs themſelves incapable to employ any Words that can 
ſerve to evitce that Enormitxy.ft .. nh | bY 
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Merit, as well as their near Ras, FA may juſtly ſay, that his 


Lordſhip's Poſſeſſion of their principal Meſſuage, as his own Proper- 


Pr ry, would be more'galling and really inconvenint to them, than if 


Sir Fobn Scham had taken the Fancy to alienate the ſame to an ab- 


ſolute Stranger, who could have no Pretenſions to complain that the 


whole Eſtate was not his, or to withdraw from the lawful Owner any ie 


of the juſt and legal Advantages that he is intitled to claim and re- 
ceive from the Duty or Obſervance of his Tenants and Vaſſals, ſo 


a long as he conducts himſelf towards them with Juſtioe and Benignity. 
ren of he And this Conſideration leads to the ſecond material- Article in the 


2 


K eus granted by Sir Jobn Scham, which was in Effect of the whole 
Town of Greenoct, or almoſt 20 Acres out of 26, granted firſt to 
* Lady Cathcart in Auguſt 1719, and renewed, ue additional 
| Advantages, to the now Defender in September 1751. _ 

This is an Article of conſiderable Conſequence, in \ reſpect of the 
real Benefit or Profit ariſing from it, as well as in other Reſpects for 
the Quiet and Conveniency of the Pucſuer in the Poſſeſſion of his E- 


ſtate, without having an intermediate Lord interpoſed betwixt him Wo 


and his Feuars in his Town of Greenock. 
For Proof of the former of theſe Facts let it be obferved, that 
the Lord Cathcart, upon the Title of this univerſal Feu, has lately 
received for Sub: feus to the real Vaſlals or Tenants of ſmall Parcels 
of Ground, amounting in whole to one Acre and a half, Graſ- 
ſums or Fines amounting to no leſs than 1294 J. Sterl. befides a 
Feu- duty of 194 J. 17s. 723 4. Kcots above what he himſelf is bound 
to pay to the Heir 576 Entail, which is, in ſhort, parcelling out the 
Ground thus feued per aver fionem to him, at a Profit of upwards of 


1000 J. Ster), per Acre. The Purſuer ſpeaks only of a Fact alrea- 


dy paſt, as he does not know, nor can take . him to aver, that 
the Remainder of near 20 Acres, eontained in the total Feu to Lord 
Catbcart, can be diſpoſed of or parcelled out to ſo much Advantages 


or at ſo high a Rate, but that it may be done with great Adrannge 


f g. 56 N 


bit Specimen ſerves to prove. 
Theſe Benefits, ariſing from the Situation and Proſperity of che 


© Town of Greenock, the Heir of Entail, by the Tailie, was intitled 
to receive. He was allowed to grant Feus in order to the EreQion 
of Dwelling- houſes, for a Feu-duty not being under 20 Shillings 


Shilliogs | 


"IN al Fall of the MT u for Dwelling-houſes, or 5 


Shillings Scots the Fall of Yeards N. Office - houſes, but he might 
take as much more of conſtant Feu - duty as the Parties he dealt witn 
would agree for, or he might ſtipulate this loweſt Feu- duty as the 


5 


perpetual Rent, payable to his Heirs and Succeffors, and convert 
the Fines or Price he received to his own Uſe ; and if Sir John 


_  Schaw himſelf, whilſt he lived, had made the ſeveral particular 


Feus in the Terms of the Tailie, and received the like Fines for 


his own Uſe, the Purſuer, his Heir of Tailie, would have had no 
Claim to the Fines, but would have been the immediate and ſole 
Superior to thoſe Vaſſals within his Burgh of Barony, and intitled 
to the Feu-dutics and Caſualties that ſhould be incurred during his 


Poſſeſſion of the Eſtate. 


Time to Time new Feuars to the Town; and Vaſſals to the Baron 


| himfelf, as he could find Perſons willing to bargain with him for 


per averfionem to his own Daughter or Grandſon a perpetual Feu of 


the whole, or almoſt the whole of the Town of Greeneck, or of the 


upon the Eſtate. 


adjoining Grounds lying moſt. commodiouſly for the Extenſion 


thereof, and theſe, not with Intent or Paction that the ſame ſhould 
be aFually built and Vale by them, but with a manifeſt Intent to 
attain the Effect we ha 


ve already ſeen in Part produced, namely, 
to intercept the future Advantages from the Increaſe of that Town 


coming to his Herrs of Tailie, and to beſtom the ſame, by Anticipa- 
tion, upon his own Heir at Law, and at the fame time thereby to 


interpoſe an intermediate Lord or Superior betwixt the Proprietors 


of the Barony of Greeneckh, and the actual Yafſals and Inhabitants of 

his Burghof Barony ; and the intermediate Lord being alſo the line- 
al Heir of his Family, the more likely to create Uneaſineſs and 

Diſquiet to the Poſſeſſor of the Eſtate, by maintaining a conſtant 
Kivalſhip or interfering of Intereſts in the Burgh hard by the Place 
of his Reſidence, and of which Burgh, the Re 


and good Order muſt at all Times contribute to the Satisfaction and 
Advantage of the Proprictor of the Barony, and of all the Tenants: 


But further ſtill, it is to be diet, in F is: that of the n 


to 


_ eres bating a FraQtion. feued out to Lady Cathcart, and thereafter 


oy 


But what the Purſuer humbly contends is, that it was not within 
the Powers granted by this Clauſe, or agreeable with the true Spirit, 
Intent and Meaning thereof, for Sir Jobn, inſtead of adding from 


erecting Houſes, Yeards and Offices, to make one great Feu, or grant ; 1 | 
9} P iS; | 
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to her Son, there was a little more than one Acre already built upon 
at the Date of the Feu, and for that the Defender. Is taken bound 
to pay 20's. Scots the Fall for the Dwelling-houſes, and 5 s. Scots 
1 the Fall for Offices and Yeards ; but for the reſt, being upwards of 
H. CG 18 Acres, there is no more payable than 5 5. Scots per Fall, without 
FS: 43 : n „F ĩqĩʒ > 3 1 4 © . 94 8 
/ any additional Rent being ſtipulated. for the Houſes that ſhould | 
| thereafter be built on the Premiſſes; and this the Purſuers appre- 


' oh 


15 hend, was manifeſtly to evade and defeat the Intent of the Clauſe in : 
1 the Tailie, where the Yards and.Offices that were to be granted at 
p 5. Scots per Fall are plainly ſuppoſed to be Acceſſories or Pertinents 


of a Dwelling-houſeto which they belong, and which was to pay _. 
the higher Duty of 205. per Fall; but here was at once above 18 
Acres granted for ever, at the Rate of 8 g. per Fall, upon which there 
was neither Yard nor Office- houſe; for there was no Dꝛvelling-houſe 
built, or undertaken to be built, to which theſe might pertain. "This 
Wuas plainly to give away at once in the Lump from the Heir of 
Entail, at 5 gi Fall, the whole Ground moſt fit to be feued out 
in the Exerciſe of this Clauſe at 20 d. per Fall, and as much more 
as in Fact we have ſeen given for it, which the Purſuer contends 
was manifeſtly inconſiſtent with and contrary to the Tailie, and 
therefore that it cannot ſtand gooe. 5 
And if the reſerving Clauſe in this Tailie wanted any Thing to 
exglain it, (as tis humbly conceived it does not) the Senſe and 
Meaning the Parties underſtood it in is made evident by the ſeveral 
; 4, Feus granted both prior and poſterior to the Tailie, and both by 
2 59 Sir Fohn Schaw the Father and Sir John the Son after his Fathers 
Fe Death; for all theſe Feus contain expreſs Proviſos, that the Feuars 
reſpectively ſhall pay 1 5 d. more per Fall for the Houſes to be built 
upon the Ground feued at 5 d. per Fall, how ſoon the ſame ſhould 
be built, in order to compleat the Feu-duty. of 20 d. per Fall of 
' Houſes mentioned in the Tailie; and as this undoubtedly muſt ex- 


- N „ PlwBkCin and aſcertain the Meaning of the Clauſe, fo the noble Lord 
5 the Defender himſelf, (fo great is the Force of Truth) hath. like- 


1 


Faffalis. e, rn Ot 9 
It was indeed objected, and much inſiſted on for the Defender, 
that Sir John Schau the Father, ſoon after the Date of the Tailie, 
had feued out the Lands of Braidſtane at a certain ſmall Feu- duty 
in Money, without reſpect to the foreſaid Proviſo; whence = | 

„ | | >| 


| e followed the fame Rule in the Feu - rights granted to his Sub- 


[of 
[ 


> n . | 5 
Defender's Procurators £ that the Power of feuing was not to 


be limited in manner pleaded for the Puffuer; 51 0/1 07 ons p "3179 


But, in the firſt Place, Sit John Scha the Father ſtood» infefh © 


in the Fee-ſimple of theſe Lands of Braidſtane at the Date of the 


Tailie, the ſame not being comprehended in the Charter of the E= 
ſtate of Greenock granted to Sir Feb Schow the Son in 1686 and! 


though they are indeed included in the Tailie 1500, yet as no In- 
feftment had followed upon the Tailie, ſo Sir Fobrithe Father was 


the only Perſon who could grant a Feu-right of theſe Lands of 
Braidſlane to a Vaſſal; and that theſe Lands were feued with his 


Son's Conſent, no Mortal can doubt; for the Father, by the Tailie, 
if Infeftment had followed thereon, was diveſted not only of the. 


Fee, but even of the Liferent of theſe Lands, ſo that it could never 
have entered his Head to feu them out unleſs oo. Concert with his 
ſe 


Son. And next, the Clauſe in the Tailie, reſerving Power to Sir 
obn the Father, and after his Death to Sir John the Son, to feu 


- Yeards and Office-houſes, can only be underſtood" to r 
Lands and Barony of Ereenock, which were proper for ſuch Feus, 


— 


the Tai 


Whole T | e ane 
Manner of Referenee to. the Clauſe in queſtion; but the multifati- 


ba Parts of the Eſtate at fo much per Fall of CT. 151-1 
pect the 


as by the Charter to Sir Jobn the Son in 1686, and which no 


5 | Doubt was in view at making the Tailie, Sir Jabn the Father's 
Power of feuing, thereby reſerved to him, was reftrained'(as already 


notice) to Buildings in Greenock ; and conſequently the Clauſe in 


feu out theſe Lands of Braidſtane; but the ſame being 2 detached 
Part of the Eſtate, lying at a great Diſtance from the Barony” 

Greenock, and in a different Shire, the Father, and Son have ſurely 
concerted between them the feuing out thereof. Such Concert be- 


tween the Father and Son may have been in writing, of which the 


Purſuer cannot be Maſter; but np the Son's not quarreling the 
Feu- right, and receiving the Feu-daty, infers ſuch Concert. 
Wherefore the Purſuer cannot comprehend how this Inſtance. of 
feuing the Lands of Braidſlane can be ſet up by the Defender in 

upport of his Explanation of the foreſaid reſerving Clauſe in the 


ie could never impower either Father or Son, ſeparately; to 


* 
* 
* 
„ 
” "3 8 


18 7 22 


8 
74 ie ; for if that Inſtance was to be a Rule, it would overturn the 


* G tw SASS5-i4ak is Ef #55 ev ,-i ; . _. ” . , . 
ailie; and therefore it was in a very ſpecial Caſe, and has no 


ous other "Inſtances for enlarging the Town of Grtenoct, ſuffiici- 


, F-2I 4+ » 2 
7 £5 s- x . 


: * hs * 1 * a . w by * * + 4488. * *. © x * * * n : 7 » , * * - 
4 — 1 #4 "+ * 
- * 2 . ar a bf BY Pn \ A 
R 4 Ka 5 9 1 * * * 
* 


7 a 4% 
wo 3 a 


Fo /O0 


* 


| 
| 


* ra deen. . 
= 


(13 RAKE $8608; 11 FEY ; $ wh eu 15 26 . VV 
ently explain the true 8 Meaning of the Clauſe, as being in 

the preciſe Terms thereof, to have been for that only Purpoſe. 
1 13 Thee being the moſt material and total Objections to this Feu of 
7 the Town of Greenock, per averſionem; againſt which the Purſuer 
: , v. to be relieved, and to be permitted to retain his Burgh, as well 
as bis Manſfion-bouſe to himſelf, he ſhall but juſt mention, ex abun- 
. dante, the other incidental Wrongs or Grievances attempted to be 
brought upon him by this Feu of the Town, which are theſe fol- 

Thirlage. By the old Feus in this Town, the Vaſſals are uniformly aſtri- 

| cd to the Mill of the Barony for their Grain invecta et illata: The 

| Defender for his great Feu is not fo aſtricted; and yet in the ſubor- 

- dinate Feus granted to his Sub · vaſſals he has taken them bound to 

pay Multures to hin. 5 

Harbour. Sir Jobn gives the Defender Liberty of loading and unloading in 

the Harbour of Greenock without paying Anchorage or Shore Dues, 

and yet theſe are exacted by the Defender from his Sub-vaſſals ; but 

ſurely the Harbour and Privileges thereto belonging doe not fall 

within the Clauſe of the Tailie allowing of Feus for Houſes or 

Yeards, or Office-houſes, under none of which Appellations the 
Port of Greenock, or the Duties there payable, can be comprehend» : 
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| Land-tax. | Again, Sir Scham has here feued out to the Defender near 


F 20 Acres of Ground, and freed him from the Payment of Ceſs or 
= Ro Land-tax, which, by the Nature of the Right, ſhould be payable by 
1 the Vaſlal, who has the Property or dominium utile of the Land. At 
1 | the ſame Time, Lord Cathcart hath taken all his Sub-vaſſals bound 
BY 1 5 to Ceſs to him conform to a certain Valuation, which ſuffici- 
1 | ; jar! 10 explains the Meaning of the Tailie to be, that the Vaſſals 


ſhould pay the Ceſs or Land- tax. 5 „ 
Eaſualties. Again, this Feu Charter declares, that the Non-payment of the 
Feu-· duty ſhall be no Cauſe of Nullity or Reduction of the Feu- 
right; whereas the Purſuer cer that a Liberty in the Tailie 
to grant Feus, muſt be underſtood with ſuch Quality as makes Part 
of the Law of Scotland by Statute, which introduces this Irritancy 
of the Feu 06 non ſolutum canonem. CC 
And the like Objection lyes * another Quality, by which he 
has taxed the Compoſition to paid by a fingular Succeffor to 
40 J. Scots, though the Law allows the Superior, in ſuch _ full 
| 3 5 CE car's | 


* 


Greenock, as not being conſiſtent with or Tal, der Colour of 
4 under our of 


The 
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Year's Rent; and which is worſe, in the preſent! Caſe the Lord of 


the Barony, if this were a lawful Feu, muſt receive the Succeſſor of {+ 


his immediate Vaſſal, in near 20 Acres of the Town of Greenock,. 
for Payment of 40 J. Scots; when, in the mean time, this Vaſſal 
may have a hundred Sub - vaſſals under him, and be intitled ta re- 
ce.ereive a full Year's Rent from any one of them who alienates his 
Property, intercepting theſe among other Benefits from the Lord of 
c nine SRI OY 
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Further, this Feu- right declares, that the Duty or reddendo in the $e Shore. 


Charter, ſhall always continue the ſame without any additional Feu- 


duty for what may be gajped off the Sea; and this Article alſo the 


Purſuers apprehend excefded Sir Fobn's Powers, | becauſe the whole 


Barony or Eſtate is tailied unalienably as far as the ebbing or flowing 


P the Sea g nas Side; and if any Ground ſhall be gained by 


 Alluvion or 
being an Acceſſion to the tailied Eſtate, would doubtleſs become 


by Induſtry upon the Side towards the Sea, the ſame 
Part of it, and be ſubjeR to all the Conditions in the Tailie; and the 


| Clauſe empowering to grant Feus at ſo much per Fall, ſuppoſes, that 
every Feu ſhall be given by Meaſure, and becomes an ager limitatus, 
which is inconſiſtent with giving away for nothing an Acceſſion that 
may be more conſiderable than the original Feu, of which ſeveral 
Inſtances have already occurred; and very lately the Defender re- 
ceived 200 J. Sterling from the Town of. | 
Ground gained off the Sea for building a Breaſt-work to their Har- 
bour, and this beſides 29 J. 10s. 8 d. Scots of yearly Feu-duty. | 
0 er th DR of Quarries, 
- quarrying through the whole Eſtate, without Kr a Sov dera  - 


Greenock, for a Piece of 


And laſtly, this Right allows the Defend 


tion except 1 5. Sterling for each Rood of builded Stone- work; 


wich is impoſing a grievous Servitude upon the Eſtate, that may 
produce manifold Diſputes and Inconveniencies, and is, pro: tanto, 


an Alienation for which there is no Colour or Warrant in the Tai- 


lie, and to which therefore the Purſuer cannot be compelled to ſub- 


For all theſe general and Pie, Reaſons f. Oles, the 
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Weſtern © 'The-#hird cdelderabie Aris is he Feu- rights granted by Sir 
. John Schaw to the Defender, and manifeſtly exceeding the Powers 
in the Tailie, is that of the weſern Barony of Greenock, together 2 
with the Parks; Incloſures, Avenues, and whole planted Ground a- = 
boat the Dwellmg-houſe of Greencck, which is feued out at the | 
full preſent Rent; amounting to upwards of 400 J. Sterling, being 
near one Half of the total Eſtate. 291: 2 TT i 1255 3 5 
The Objections to this Deed, and Reaſons of Reduction of it, 
_ - muſt" be obvious from what has been already ſaid on the former 
Articles. It hath been admitted for the Defender, that infeudare eff 
alienare ; and the Tailie prohibits Alienation of any Part of the E- 
ſtate, excepting in the Caſes excepted, whebeof this is none; for if Ke 
the one Half of the Eſtate can be thus alienated, the whole may | 
be ſo-codem jure, and then the nominal Lord of the Eſtate will not 
have a Foot of Ground which he can call his own, or that he can 
ſet his Foot upon, but as a common Paſſenger, and can only levy 
| - __ his Feu- duty, and go and reſide and ſpend that where he beſt can. 
5 165 This Tallie was compoſed at the Sight of too able Perfons to be 
8 . ſiüuſceptible of ſuch Abſurdities. The Lord Prefident Dalrymple had 
35 Reaſon to hope that this Eſtate would be inherited by Iſſue- male of 
his Daughter; and this Tailie, after the Prohibition to alien, pro- 
vides as other Tailies do, that even Tacks or Rentals may not be 
let for longer Space than the Setter's Lifetime, or for nineteen Years, 
and that without: Diminution: of the Rental. This was the Period 
vrhich they judged ſufficient to encourage Tenants to the due Culture 
| i»... of the Ground; and a fartber Term they would not allow to be 
OD Be þ nord ruined in: Poſſeſſion, that he might not intercept the 
8 5 Profits chat might axiſe to the ſuccreding Heirs from an Increaſe of © 
tte Renal en eser by Length of Time; by which Means, 
| „ it hatiſ been ſaid for the Defender in this Cauſe; that the total Rent 
of this Eſtate has been greatly increaſed ſince the Date of this Tailie, 
| ſome what more than Half a Century ago; and from the like Cauſes 
| aalfuture Increaſe may proportionally ariſe, which by the plain Terms 
R And Effe@of this Tailic, muſt acerue to the Heirs of Entail for the 
| "Time being, who ſhall be in Poſſeſſion; but by the Effect or Opera- 
tion of this . Fea to the Defender, and his 
-Heirs; of about one Half of the Eſtate, the Heirs of Tailie muſt be 


4 


died don to the projent Rent forever without Proſpect of Increaſe, 5 
„ 5 | 1 5 H uw i doh | 
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And it hath been already ſhown, that there is no Colour or Au- 
thority from the Clauſe of the Tailie relating to the Power o ß 


granting Feus, or long Tacks, for the granting a Feu like this of the 


whole weſtetn Barony, becauſe that Clauſe is entirely calculated and 


adapted for the erection of urban Tenements, Dwelling-houſes, 
| Yeards and Offices at a certain Feu-duty, per Fall, without one 
Word of Acres, or Fields, or Farms, concerning which there is a 
Regulation of the Rate and Indurance of Leaſes, but nothing more, 


nor one Word about the Feu- duty, at which theſe Farms or rural 
Tenements &c. may be alienated ; the Senſe of the Tailie is plain from 


its Expreſſions, and from its Silence. It hath regulated the Feu- duties, 


where it meant that Feus might be granted, and hath regulated the 
Tack- duties, where nothing but Tacks or Leaſes were to be allowed; 
and there appears, with Submiſſion, to be no Doubt or Ambiguity 


in the Queſtion, but that this Feu - right or Alienation of above 
400 1. per annum, of the Eſtate muſt be reduced; to make a Co- 
lour for granting which, Sir John Schaw hath thought fit to B/ 
two Parts of the Tailie together, the Power of feuing at ſo much 


per Rood, for Dwelling-houſes, and their Teards and Offices, with the 
Power of /eafing the Lands, without Diminution of the Rental, and 


cut of this Compoſition he has made a Fey of one Half of the E- 
ſtate, at the preſent Rental; which was ſo far generous, for if it be 


true, that the Power to Feu comprehended the whole Eſtate, : and as 


ting a naked nominal Superiority. - 


I he ſecond Claſs of Deeds, made by Sir Fobn Schaw to the De- 
fender in prejudice of the Purſuer contrary to the Tailie, conſiſts of g. Ts 
the Tacks or Leaſes which Sir Jobn took upon him to make in aid, orLeaſes. 
or to take place in lieu, of the perpetual Feus which he had attempted 
to grant of the Manfion-bouſe with its Pertinents, and of the . 
ern Barony of Greenock ; of the lawfulneſs or validity of which Fus 

__ * theſe very 1 

.  fident, tho 
his Heirs of Tailie. © 
CC 


acks of the ſame Subjects prove that he was juſtly dif- 
he was pleaſed to leave no Method untry d to diſtreſs 


the Tailie is ſilent concerning the Fru- duties, to be reſerved for any 
thing but urban Tenements, the Conſequence is, that the whole 
might have been feued out for an eluſory Duty, that is, alienated 
forever for nothing, and then there had been an End of the Tailie, 


V 
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Manſion- And as for the former of theſe, the Tack of the Manſion-houſe, 


bouſe and 


its Perti- 
nents. 


Pavilion's, Stables, Courts and Entries, and the Ground adjacent, 
to the Defender for the Space of Nineteen Vears, from and after 
Whitſunday 1751, the Purſuer humbly contends that the ſame can- 
not be more available againſt him, than the perpetual Feu-right of 
the ſame Subject. Sir Jobn Schaw whilſt he lived, and was entitled 


to poſſeſs the Manſion-houſe with the Eſtate as his own, might give 
the Uſe or Poſſeſſion of it to the Defender or whom he lead, du- 


ring his, Sir Jobn's own Lifetime: But as it ſo fell out that he died 
before I bit ſunday 1752, or during the firſt Year of this intended 


Tack, the Manſion-houſe then, as well as the Land, became the Pro- 
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Pr per who is nox-bound to.meke good any Deed'of 
ir 


obn Schau, that is not warranted by the Tailie, and can no 


more be excluded from the Poſſeſſion of his principal Meſſuage far 


Life, or during a Term of Years that is nearly equivalent to a Life- 
rent Tack, than he and his Heirs could be excluded forever, by the 


Feu- right of the ſame Subjects. 


Aud the Reaſon is, that the general Law or Rule eſtabliſhed by 
the Tailie is a Probibition to alien, to wadſet or burden the tailied E- 


© Nate with any Servitude or Burthen whatſoever, that is to ſay, it muſt 


be tranſmitted by Sir Fohn Schaw, as he reccived it, to be enjoyed 
and poſſeſſed by the ſucceeding Heirs of Tailie in their Order, and 


among the other Parts of it the capita/ Maſuage, which is expreſsly 


mentioned in the Tailie, as well as by the Nature of the Thing, 


$4 


fore it falls once clearly within this general Rule. 1 


Was Te one car wil Part of the tailied Eſtate, and there- | 
Ad next it does not fall within the Exception, or the Power to ſet 


Tacks or Rentals for the Setter's Lifetime, or for Nineteen Years, 
without Diminution of the Rental; becauſe this was plainly and 


manifeſtly calculated to reſerve the ordinary and reaſonable Power of 
— Adminiſtration, or Management of the Eftate, by letting the Lands 


to Tenants, for making the Eſtate yield the Rent, which from time to 


time it ſhould be worth, for the Support of the Heirs of Tailie in 


their Order: But this ſurely was not meant to comprehend a Power 
to grant Leaſes of the Manſion-houſe, which never had made Part 


of the Rent - roll of the Eſtate, nor at any Time let for Rent, nor 


had been erected or fitted up like a Tenement within a Burgh for 
any ſuch Purpoſe, but for the Manſion or Reſidence of the Propri- 


etor of the Eſtate, or Lord of the Barony for the time being. And 


truly 


#0 


Purſuer does not ſay, that if any of the Farms or Poſſeſſions in that 


truly concerning ſuch an unreaſonable and ſuch an unprecedented » 
Attempt as this, the Purſuer may be permitted to fay, that in judg- 
ing of it, the Court may properly have in their Eye the Maxim in 
the Law, quod maliriis no off indulgendum. rl ER 
As for the other Tack of the weſtern Barony of Greenach,” the - 


- 
— 


or in any Part of the Eſtate, were at the free diſpoſal of Sir John Tack of 
$chaw, as being poſſeſſed by Tenants who had no Tack, or whereof eee 
_ the Tack was expired, that he might not lawfully have let the ſame its 
to this Defender, as well as to any other Man, for the Term of Nine- 
teen Years: without Diminution of the Rental, and upon the othes 
uſual and reaſonable Conditions to prevent Deteriorations of the E-= : 
But the Purſuers Objections to this Tack, of near the one Half 
of the Eſtate, to the Defender are theſe ; firſt of all, that the Power Os | 
reſerved to ſet Theks or Rentals to Tenants, he apprehends, did on- | | 
ly concern or comprehend ſuch as were to be 6 actual Cn or N 1 
Occupiers of the Ground, and that it was not meant by this reſerv- | 


5 ed Power, to allow Sir Fohn Fchaw or any fucceeding Heir, to in- 


terpoſe one univerſal Leſſee or Tacksman over the whole Eſtate, betwixt | | | 

the Proprietor and the actual Tenants who were to poſſeſs or culti- N | 
vate the ſame: For the nature of a Tack or Leaſe, by the Law im- - | 

' plys the actual Occupancy by the Tacksman, in fo much that he has. | , . 

no Power of Subſetting, without conſent of the Leſſor, or an x 6479 Ei 

preſs Power granted in his Tack to that Purpoſe :. The Defender . Ve 15 

therefore, as to ſo much of the Land as was free or open at the Date ö | 

of his Tack, and as he ſhall be pleaſed actually ro occupy and poſ- | ll 

ſeſs by himſelf or his Servants, the Purſuer admits he may avail © 

himſelſ of his Tack for the Space of Ninteen Years at the former 

Rental, but muſt ſubmit to. the Court if it can go any farther, or 

if the one Half of the Eſtate, any more than the whole, can, in vir- - 

tue of the reſerved Power in the Tailie, belawfully given to an uni- 

verſal Tacksman, as an interpoſed or intermediate Lord ever the a&- 

val Tenants or Occupiers. of the Ground, inveſted with Powers, - 

ſuch as are given in this Tack, of holding Courts and naming ß. 

ron Bailies, and in ſhort ſubſtituted in Place of the Lord of the Ba- 18 

rony, with the Exception only that there is a Tack- duty payable to 


Again it is to be obſerved, that in Fact the far greater Part of the. 
Lands contained in this Tack, were at the Date of it poſſeſſed by 
1 0 other 
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' pence in erecting new Houſes in | | 
down; and whether a Tack, containing ſuch Condition, be truly 
let without Diminution of the Rental, the Purſuer muſt humbl 


- other Tenants who had long Tacks that were then current, and 


were ſtill current at the Death of Sir John Schaw,. a few Months 
after the Date of this Tack: And the Purſuer humbly pleads, that 


over theſe Lands Sir John Schaw had no farther Power than to aſ- 


ſign the Rents during his own Life as he ſhould think fit, and that 


upon his Death they became the immediate Tenants of the Purſuer 


as then Proprietor of the Eſtate, and that Sir obn had no Power 
to grant a Tack of Lands that were already under Leaſe, and which 
did not fall or become open during his own Time. 

A third Objection to this Tack is, that, by the Condition there- 


o * 1 


: of, the Defender is only © obliged to leave the Houſes that ſhall be 
e on the faid Lands at the Expiration of the Tack in as good Con- 


« dition as they are at preſent, which leaves him at Liberty, if he. 


| ſhould be fo minded, to take down all the Houſes that are now 


ſtanding upon one Half of the Eſtate, which will render it imprac- 


_ ticable for the Purſuer, or the ſucceeding Heir, at the Determinati- 


onof this Leaſe, to let the Lands again if ries being at a great Ex- 
place of thoſe that ſhall be fallen 


ſubmit to the Court, and apprehends, that the true Intent and Ef- 


ſha U be payable during the Currency of the Tack to be ranted, but 
that the Tack ſhall be made upon ſuch prudent, uſual ns reaſonable 
Conditions, as that, after it is determined, the Lands may be capable 


fect of that 19 is not only, that no leſs than the former Rent 


oo 


to yield the like Rent again by one or more ſucceeding Tenants. 


v * * 


Tailie, as the Lands on which they ſtand. 


And further the Houſes on the Lands are as much ſecured by the 


A fourth Objection to this Tack is, that it comprehends, beſides | 
' a Variety of Farms that have uſually been let, or were let at the Date 


of it, the Parks, Incloſures, Avenues, and whole planted Ground 
about the Dwelling-houſe of Greenock ; and this the Purſuer appre- 


hends is liable to the ame Objection with the Tack of the Manſion- 


Houſe itſelf; for if it be not lawful, under the Powers in this Tailie, 
to ſet in Tack the Manſion-houſe itſelf, as being the Reſidence of 


| He Lord of the Barony, he cannot poſſibly reſide there with his 


Family without having the Uſe and Poſſeſſion of a competent Por- 


tion of Ground moſt adjacent to the Houſe for the Accomodation 
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ried, to April 1752, when Sir John Schaw died, having been all 
the while in the full Poſſeſſion of the Eſtate under the Tailie, and 


ceeding Heirs of Tailie to have ehrt down or paid the growing Intere/ 


of 50,000 Merks, Part of the late Lady Cathcart's Portion, is an 


of Sir John Schaw, and that without any Relief from the proper E- TUE © 
Nate, or univerſal Repreſentatives of Sir Jabn Schaw, 
But as to the bygone Intereſt preceeding Sir Fobn Schaw's Death, 


is now the Creditor in the heretable Bonds granted for-bis!Mother's 
Portion, is alſo the heir Gear and Executor of, Sir Jabm Schaw his 


— — . K ꝛ˙ꝛ 


of his Family and the Maintenance of his Cattle; and the letting 
of the very Incloſures and Avenues, that were formerly W 
for the Uſe and Accomodation of the Proprietor's own Family, and 3 


were neceſſary Appurtenances of the principal Meſſuage, is liable 
to the ſame Objections as the Tack or 3 


ſe of the Manſion- houſe, 

Offices and Courts, which if it could be lawfully made for Nine- | Soy 
teen Years, the fame Thing may be done again and again, if we OT | 
could ſuppoſe Men fo ſtrangely diſpoſed towards their Succefſors, ſo - - i 


that the Proprietors of this Eſtate might never have it in their Pow- 


er to reſide or live upon it. 5 | | 

And for theſe Reaſons the Purſuer hopes to be relieved alſo from 

this Leaſe of near one Half of the Eſtate, as well as from the perpe- 

tual Feu-right that was attempted to be made thereof. oy | 

The third, and that a very important Article, aboveſtated, con- III. Ce- 
cerns the Defender's Claim upon the tailied Eftate for the large Sum —.— 
of 85,000 Merks, being the legal Intereſt of his Mother's Portion Year: Ja- 
of 50,000 Merks charged upon this Eſtate during the Space of 34 %% 
Years, from March 1718, when the Defender's Mother was mar- 1:4. | 
2 2 

therefore, as the Purſuer contends, was under an Obligation to the ſu - 
of the Debts or Burdens upon the tailied Eſtate during his Poſſeſſion 
of the Rents and Profits thereof, as well as to pay the annual Ceſs, 


or Stipends to Miniſters, or Feu- duties to the Crown, | 
And upon this Head thePurſuer does admit, that the principalSum 


effeQual Burden upon the tailied Eſtate, and a Debt obligatory upon 
him, the Heir of Tailic in Poſſeſſion, together with the lawful In- 
tereſt thereof from and after his Acceſſion to the Eſtate by the Death . | 


aragactity 16. a0 lig than 85,000, Merks: he hams ee eee 
Debt of Sir John Schaw. And as the noble Lord, theDefender; Wh 
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Grand- father, and has ſucceeded to him in an opulent Eſtate, who 


45 . | ought to have paid or kept down the growing Intereſts of the 


50,000 Merks, during the 7hirty four Tears in Queſtion that he 
hoſſeſſed the tailied Eſtate and levied the Rents thereof, that were 
jable to pay thefe Intereſts, the Purſuers Claim which he is now 
aſſerting by this action, is, to be freed and delivered at the Hands 
bol this Defender, the Repreſentative of Sir. Fobn Schaw, as well as 
2 22 of the late Lord Cathcart, from the Payment of theſe intermediate 
| Intereſts, for that quem de evictione tenet actio, eum agentem multo 
magis repellit exceptio. If Sir ee Schaw, was himſelf liable to pay 
or keep down theſe growing Intereſts, and had left his proper real 
and perſonal Eſtate to any third Party, that univerſal wn tho ee 5 
of him, would have ſtood obliged to relieve the now Purſuer of theſe 


intermediate Intereſts ; and the Lord Cathcart, who in the Right 


5 . olf his Father is directly Creditor for theſe Intereſts, being himſelf alſo 


univerſal Heir or Repreſentative of Sir John Schaw, he cannot be 
_ © Intitled to exact thefe from the tailied Eſtate of this Purſuer. 
I be Propoſition which the Purfuer lays down as the Foundation 
i , *. ef his Argument on this Head, namely that the Tenant in Tail for 
the time being, as betwixt himſelf and the ſucceeding Heirs, is ob- 
liged to keep down or pay the current Intereſt of the Debts, affe&- 


# T | | Bhs ing the tailied Eſtate, during his Incumbency or Poſſeſſion of the 


total Rents and Profits of that Eſtate, is evidently founded on the 
beſt Equity, and hath been held and received by this Court in its 
Proceedings in many Inſtances. 5 5 
Mo Eſtate ſtrictly entailed, with the uſual prohibitory Clauſes a- 
gainſt alienating or charging the ſame, can be ſubjected to any Debts 
bor Incumbrances, other than ſuch as were contracted and left ſtand- 
Ang out, by the Maker of the Entail, or ſuch as are contracted by the 
1 ſucceding Heirs in the Terms, and agreeably to the Powers allowed 
| 5 2 by theTailie; and as the ſuceeding Heir has not the Means of reliev- 
5 ing himſelf from the Debts of his Anceſtors, which the Heir of an 
Eftate in Fee-ſimple has, who may alien or charge the ſame at his 
'Pleafure, in order to pay or relieye himſelf of the Debts of his Pre- 
deceflors, to which he is liable; it hath therefore been moſt juſtly 
held and received as a Principlr, that the Tenant in Tail, for the 
Time being, ſtands: obliged-to keep down the Intereſts, incurred 
Auring his on Poſſeſſion, and to tranſmit the Eſtate to his Succeſſor | 


” 


not deteriorated by his own Kd or Profuſeneſs, by eonſum- 
ing the Rents, and at the ſame Time, ſuffering the Intereſt of the 
Debts, to grow to the diſtreſs or impoveriſhing/of his Succeſſors, and 
in many Caſes to the Eviction of the failied Eflate, © 
On the other Hand it hath been a received and allowed Practice, 
not to require of the Tenant in Tail, for the Time being, to ſtraĩten 
or pinch himfelf,in order to tranſmit the Eſtate to his Succeſſors 
more free or diſencumbered of the Debts allowed by the Entail, 
than he himſelf received or held it, and therefore when out of his 
Savings of the Rents of the Eſtate, or other his proper Money, he 
Cc pays off a Principal Sum, affecting the tailied Eſtate, he hath been 
allowed to keep that Debt intire, by taking an Aſignarion thereof 
in the Name of a Truſtee, to be thereafter uſed as a Fund for pro- 
viding his own younger Children, or gther his lawfulOccaſions: But 
in ſuch. Caſe, it is not allowed for the Fenant in Tail to profit 


. imſelf of his own wrong, or to take Credit for, or draw out ob 5 
the tailied Eftate, in Prejudice of ſuceeding Heirs, the Intereſts of 2 7 
| ſuch Debts of the Tailier, paid by himſelf and aſſigned to his | 
Truſtee, as were incurred, or became due during his own Poſſeſſion | 
of the tailied Eſtate. : C 
5 And upon theſe Principles this Court has proceeded in many In» . 
ſtances. One of which was the Caſe of Gordon of Gartie, Creditor 
by heretable Bond on the tailied Eſtate of George Murray of Pub- 
1 in a Queſtion with Kinminity, the next Subſtitute in the 
Tailie, Garties ſecurity was ſuſtamed to the Extent of the Debts of the 
Maker of the Entail ſtanding out at his Death, and thereafter paid 
by George the Heir of Entail; but without allowing Credit for one 
F evans, 0 the Intereſts, of thofe Debts of the Entailier, that were 
\ incurred or became due after Genrge Murray himſelf came into the 
Poſſeſſion of the Eſtate, theſe being conſidered in a Queſtion witn | 
© the Subſtitute, as proper Debts of George himſelf, which were naa. 
_. fural Burdens upon, and ought to have been ſatisfied by him, out of 
the annual Profits of the Eſtate during his Poſſeſſion, 
In like Manner; in' the Caſe of the Earl of Peterburrow, in July: 
2743, as Heir of Tailie of the Eſtate of Durris, this Court found! 
that he had Power to ſell ſuch Part of the tailied Eſtate, as ſhould 
be ſufficient for Payment of the Sum of 2241 J. 14s. 2.4; Sterling 
of principal Sums, contracted by Sir Alexander” Fraſer 9 


— — 


; * 
. 
3, 


4 = 
: 5 6 260 . | = = 
| of the Entail and ill — unpaid, and that upon this Princi- | 1 il 2 
. pal Sum, there was an Arrear of Intereſt reſting at Whitſunday 1743, '''l 7 
„f 11841. 9s, 11 d. which had been incurred during the Time that 
Sir Peter Fraſer of Durris, poſſeſſed the tailied Eſtate, and for Pay- 
ment of l his laſtSum, this Court found there was noPower to (ell Land: | — 8 
But the perſonal Eſtate and Executry of Sir Peter Fraſer, being ex- = 1 
hauſted as far as that would go, the Earl of Peterburrou, with Con- a 1 
ſent of the Subſtitutes then in being, obtained an Act of Parliament ; 
for authoriſing the Sale of ſo much of the tailied Eſtate, as might 
clear off theſe Arrears of Intereſt, as well as the Principal Sum ſtand- 


And upon the fame Principle this Court proceeded in the Cale _. 1 
of the Earl of Lauderdale, and in the very late Caſe of Mr. Scot of ö 


Harden; which were both of them Declarators, of their being at 
Liberty to ſell Part of the tailied Eſtate, for Payment of Debts of 
WE There is yet another ſtrong and peculiar Conſideration in the 
* preſent Caſe, that may fatther ſerve to evince that Sir John Schau 
was liable for theſe Intereſts, during the 34 Y cars in Queſtion. He 
had granted three heritable Bonds, or Infeftments of Annualrent, 
to the late Lord Catheart, for Sums amounting to 50, ooo Merks: 
This Security gave the Creditor not only a realjLien upon the Land + 
| | ſelf for his Intereſts,” but a-preferable Title to recover the ſame, 
3 dut of theRents and Profits yearly, from Sir John Schaw himſdf the 
| 7 78 Proprietor of the Eſtate, who became liable for Payment of theſe 
: | Intereſts, as the Party who had intromitted with, and reggived the 
total Rents or Profits. of the Land, out of which the ne | 
payable; and the Defender, who was the Heir-general or univerſal - 
Manner as Sir Jahn himſelſ was. 
T0 illuſtrate and inforce this laſt mentioned Conſideration. An *' | © 
nfeftment of Annualrent is an annuus rudditus out of the Lands u. gd || EK 
5 pon which it is conſtituted. It is an Alienation of ſo much of the e 
Rents as ſhall ſatisfie the Intereſt of the principal Sum yearly. And 
the Creditors, receiving ſuch Rents, whether by a Poinding of the 
Ground, or from the Poſſeſſors or Intromittors without it, as eſſec- 
tually extinguiſhes the yearly Intereſt, as if he had granted Diſ- 
charges of the ſame. Now Sir Jobn Schau received the Rents years - 
luring the whole Period ia Queſtion, The Defender es: 


ents 


: K. 15 AY 


OSes 5 
ſents Sir John Shaw; his Grandfather, univerſally as Heir and Exe- 
cutor, and is conſidered in Law as eadem perſona with him. Where- 


fore the Caſe is the ſame as if the noble Lord, the Defender, had 


| himſelf received theſe Rents yearly ; and conſequently his Claim 
for the Annualrent of theſe heretable Bonds is extinguiſhed by Pay- 
„ | ed? WT Bien 


Nor does it alter the Caſe, in the preſent Queſtion, that Sir Fox: 


bound himſelf and his Heirs of Entail to pay theſe Bonds, ſeeing 


with the ſame Breath he allots irrevocably the Rents for the Pay- 


ment of the Annualrents, which was an Act of Juſtice in reſpect 
both of the Creditors and the next Heir of Entail.----The Caſe 
would be the ſame, if the Defender repreſented any extraneous In- 


tromittors with the Rents ; for it cannot be doubted but ſuch In- 
tromittors would be liable to a perſonal Action for the Annualrent. 
It is founded on the Nature of the Thing, and aſcertained by all the 


Lawiers who have wrote upon the Subject. 
Tis plain from what is before argued, that an Heir of Entail 


49 


is liable for the yearly Intereſt even of perſonal Bonds, wherewith 


the Eſtate is chargeable, during his Incumbency ; ſo that if he ſhould 
take Aſſignation to the Debt, it would be extinguiſhed by Confuſi- 


on as to ſuch Intereſt. But where the Debts; as in the preſent 


_ Caſe, are conſtituted by Infeftments of Annualrent, or by any o- 
ther Security which ſubjects the Rents to the Creditors for their 
Payment, there the Obligation upon the Heir for Payment of the 


Intereſt is yet ſtronger; as ſuch Heir, by his receiving the Rents, be- 


the ſame; and if the Creditors ſhould diſtreſs the ſucceeding/Heir 


of Entail for ſuch Annualrents, he would be obliged, upon Pay- 


ment, to aſſign his Action againſt the Intromittor, or his Repreſen- 


tatives, to ſuch Heir in order to his Relief. There was no Anſwer 


offered to this Ground, nor indeed can it admit of any. 


F4 . 


And if agreeably to theſe Principles it be true, that by the "FR 
Neglect of Sir John Shaw to pay theſe growing Tntereſts of his 
Daughter's Portion, whilſt he received and conſumed the Whole Rente 


of the Eſtate, upon which theſe were chargable, he and his general 
"Repreſentatives would be obliged relieve the ſucceeding Heirs of 


preſent 


©  Tallie thereof. This muſt hold good ana peculiar Force in the 


comes perſonally liable for the Intereſt as Intromitter ; and he and 
his general Repreſentatives are bound to relieve the Heir of Entail of 


33 


| e Caſe, where your Lordſhips have ſeen, from the Facts a- 


* A 
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» 


ve recited, that as early as the Year 1721, an Attempt was made 


- manifeſtly, in Concert with Sir John Shaw himſelf, to adjudge the | 


tailied Eſtate for the Intereſts that were then incurred upon Lady 


_ Cathcart's. Portion, with Intent to convert theſe into a Principal, 


to a very great Sum, and this not thro' Inability or Unwillingneſs to 
render Juftice-to his only Child, or to her Husband or her Son, who 
were the Perſons upon Earth that he moſt loved and eſteemed ; but 
all this was done of ſet Purpoſe, to bring at length a heavy Claim 


| Obj. iſt 


and thereafter, from Time to Time, to do the like with the growing 


Tatereſts of ſubſequent Years, that the tailied Eſtate might be totally 
eaten up and conſumed by Means of that Portion and its Conſe- 
ous: And altho that Attempt of adjudging and accumulating. 

_ theſe Intereſts into Principals, was upon the Oppoſition made by La- 
dy Houfton, the now Purſuer's Grandmother, diſappointed by the 


Juſtice of this Court, it is. evident the /ame Defign was proſecuted 


by Sir John as far as in him lay; for he did not neglect, but will- 
fully forbore to make Payment of the Intereſts of his Daughter's 


Portion for the Space of no leſs than 34 Years, when they amount 


upon the tailied Eſtate ; and in the mean Time no 1 to the 
Creditor in that Portion, becauſe whatever Sir John 
out of the Rents of that Eſtate or his other Incomes, was very 


naturally to be beſtowed upon the ſame Parties, who were ſucceſ- 
ſively Creditors in theſe Intereſts, the Non-payment of which increaſ- 
ed the Eſtate of Sir * Shad to his general Succeſſor, by the whole 
theſe amount; and nothing therefore can be 
more juſt or equitable, than that the Defender ſhould now pay him- 
ſelf that great Claim of Intereſis out of the Eſtate of Sir John Shaw 
in his Poſſeſſion, from which the ſame ought to have been paid ori- 
ginalh as they fell due, and by the willful Non payment of which, 
the Eſtate or Executry hath been proportionally enlarged or in- 
© erealed}, Rs | Os 


large Sum to whic 


The Purſuers apprehend, that there was no good or ſolid An- 
{wer offered for the Defender to this very important Article of their 


Libeb or Claim: And firſt of all, whereas it was obſerved, that by the 


Marriage-contra& 17700, in the Clauſe relating to the ſpecial Provi- 


A ſion to the Daughters, one orggore, of this Marriage, the late Sir 
3 > QYon Shaw and his Father are 


taken. bound as for Payment of the 


ould fave 


Portion 
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and their ſeveral Portions of all Debts. and Burthens that anyways may or 
can affect them as Heirs of Line to their Father; and at the fame time 
the Defender's Council in the Debate admitted, that theſe Words 
could not go to other Debts of Sir John Shaw, or have ſuch 

an abſurd Conſequence, as if he. ſhould leave to his Daughters, 


* 


3 820 EE 
Portions themſelves ;---/o al/o to liberate and free the ſaid Daughters; 


Anſwers. | 


an opulent Eſtate, his Heir of Tailie in. the Eſtate. of Greenoct 


able them to take that Eſtate free. And this being given up as an 


_ muſt relieve them of all Sir John's proper or perſonal Debts, to en- p „82 . 
Abſurdity that cannot be maintained, theſe Words can import no Fe | 


more, than that the ert des in reſpect of theſe ſpecific Portions, 
ſhall not be diſappointed thereof by the Creditors of Sir. John their 
Father evicting the ſame from them, as thereby repreſenting him; 


which was indeed a ſuperfluous Precaution, becauſe they would 


take theſe ſpecific Portions as Creditors by their Mother's Contract 
of Marriage, as in the Caſe of the Daughters of Lyon of Eafter Og le. 
But this will not hinder, that if theſe Daughters, one or more, 


| ſhall repreſent Sir John: Shaw their Father, by ſucceeding to him 


in a ſeperate unentailed Eftate, or in his A Eflate or Executry, 
that they muſt be liable for all bis Debis and Deeds, without any 


Relief from. his Heir of Tailie, inghe Eſtate of Greenock. 


It was farther alledged for the Defender, that in the common obj. 2d. 


Caſe of a Male-fee without a Tailie, the Daughter of an elder 
Brother would not be obliged to relieve her Uncle, ſucceeding to 


the Eſtate, of the Intereſt of heretable Debts incurred during her Fa- 
ther's Lifetime; and it was ſaid if —_ ſo, where there are no 
Limitations on the Property, there. no Reaſon why the Caſe 
ſhould be differently e where there are. | IE 
To which: the Purſuers anſwer, by denying both the Propoſition , 
and the Conſequence: The Propoſition is not true, becauſe the by. * > 783. 
gone Arrears of an Annualrent fall to Executors, and are arreſtable, FA ER 
and therefore being movable in their Nature quoad creditorem, tho | 


they are intitled to a real Security for their Payment, they are e con- 
tra movable quad debitorem, and as ſuch will affect the Executry 
of the elder Brother falling to his Daughter, for the Relief of the 


younger Brother ſuccecding to: the. Eſtate which is liable to. be 
charged with theſe Intereſts, 1 * 


4 


e g 


— 
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And again, the Conſequence 050 d Words Jul, though the Antece- 
| | dent were true, becauſe the elder Brother in a Male- fes by fimple 
7 | 5 Deſtination had it in his Power to diſappoint the younger totally, 
=_— | becauſe he might: alienate or charge the Eſtate with Debts at his 
7 | | Pleaſure ; as again the younger Brother might do, when he' ſucceeds 
for Payment of thoſe Debts ; ſo that the | ſame Reaſons do not ſub- 

ſiſt for obliging the Elder to = down the Intereſts during his 
Poſſeſſion of the Eſtate, as in the Caſe of a Succeſſion ſtrictly tai- 

obj. 38. It was objected, 3aly, that it is lawful for every Man who is under 
-no Reſtriction, to impoſe a Debt or Obligation on hisHeir-male, for 
- Inſtance, without Relief from his Heir of Line; that in the preſent 
| Cafe, to theExtent of 30,000 Merks, and even of the whole 50,000, 
Leaf an Schaw had Power to ome! 2 it upon the tailied Eſtate, even 
as if that had belonged to him in Fee-ſimple, and that there it muſt 

remain without any Relief from the Heir of Line. 


; Pl 84 anſwer. It was anſwered, that the Purſuers admit the firſt general pro- 


poſition, and have impugned nothing eſtabliſhed by the Deciſions 
3 referred to in, the Debate, and that are inſerted in the Dictionary 

= | under the Word Diſcuſſion; nay they have farther admitted, that Sir 
I | Fobn Schaw had Power to charge the Eſtate with the 50,000 Merks, 
and that the Principal Sum, muſt remain a Burden on the Eſtate 
till it be paid, and alſo the Intereſt from and after Sir John Schaw's 

Death, without any Relief from his general Repreſentatives ; but 
© conſiſtently with all this they contend, that Sir John Schaw was not 
iümpowered by the Tailie to burden the Eſtate, inſtead of 50,000 
- _ - Merks, with 135,000 Merks, to be left upon his Succeſſor at his 
Death; and on the contrary, the Tailie provides,“ That if Sir Jobn 
Seba the younger ſhall pay the 50,000 Merks himſelf, he ſhall 
4 have Liberty to contract that Burden upon the Eſtate; but it is 
not faid that he may wilfully let it grow till it be near three Times 
tat Sum, in order indirect to undermine or deſtroy the Tailie, ſo 
" anxiouſly eſtabliſhed ; and it is this «0//fu/ Device of his that intitles 
the ſneceeding Heir to the Relief of the 85,000 Merks inQueſtion, 
© which were the growing Intereſis during Sir John's Poſſeſſion, and 

. 53 chat Relief is due, moſt conſiſtently with the Principles that 
3 have been alledged by the Defender, and admitted by the. Purſuer ; 
; PDE 4p © IE 3 | and 


4 


— 3 n ” 6 1 * 
= FFF * — 
* * . * 4 5 n 
e ; 75 ; 
* N 
jp 8 - * To, 
% « s 
2 


and this Relief, it is humbly{hoped, the Purſuer will in Juſtice be 
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found intitled to. 
And as a full An 


ing notwithſtanding uplifted Rents out of which the ſame were pay- 


* 
* 


able, muſt Bar the Defender, his general Repreſentative from all 


„ wer to all the Defenders Objections, that are or 
denn be made on this Head; Sir John Schaw's own Deeds by granting 18 
Ingnfeftments for Payment of theſe Annualrents yearly, and his | 


Claim for theſe Annualretits, in the ſame Manner, as if the Defen- _ 


 & ., der himſelf, Creditor in theſe Annualrents, had received the ſame. 


Ĩ bere remains yet one other Article of the Purſuers Libel, and of. 
the Debate in this Cauſe, that falls under none of the three Heads mo — 
hitherto mentioned, of the Feus, the Tacks, or the Intereſts; and that in. 


is the Contract for the Sale of the whole Woods and Planting upon 


the Eſtate, and impowering the Defender to cut and carry away the 


Tame, at any time before the firſt January 1763; this is an 


Article upon which it is hoped the Purſuer need fay little, unleſs 


it be to repeat again that malitiis non eft indulgendum ; and they are 


* Confident; that the noble Defender could not find in his Heart to 


make uſe of this Contract by carrying it into Execution, if it were 
even found to be ſuch as could ſubſiſt in Law, which the Purſuers 
humbly contend it is not. The Eftate is tailied unakenably, and the 
. growing Woods are pars foli, as well as the Quarries or the Mines if 
there be ſuch within it. Sir John Schaw while he lived had Power 
to cut Wood, and ſo he had to work Quarries or Mines, but he had 
no Power to akenate the one or the other, and to transfer for a fu- 
ture Term of Years, after his own Death, a Power to deſtroy them: 


The Tailie gives no Authority for making ſuch Havock, and the Pur- 
ſuer, his Heir of Tailie, is not bound to permit it upon his Eſtate, or 


to make good any Contract of Sir Fohn Schaw's that was not 


warranted by the Tailie, and was plainly calculated to waſte and de- 


face the Eſtate, even after his own Death, in Deſpite of that Tailie. 
I reſpect whereof, it is humbly boped the Lords will ſuſtain 
F the Reaſons of Reduction, of the ſeveral Feus and Tacks 


and Contract for Sak of Woods above ſtated; and find 


and declare the Purſuer free of any Demand, at the Suit of 


the Defender, who is Heir general and Repreſentative of 


incurred during the Lifetime of Sir John Schaw himſelf 
and hisPoſleſſion of the tailied Eſtate, and extingingui/h- 


eme were payable. _ 


* 


ed by Sir John's intromitting with Rents whereout the 
| WILL. GRANT. | 


Sir John Schaw, for the Intereſts of the 50,000 Merks, 
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